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(i) 
STATEMENT OF QUESTIONS PRESENTED 


Counsel for the parties have stipulated that the following ques- 
tions are presented in Case No. 13839 : 

1. Whether or not the Commission erred in failing to prefer 
the application of Broadcast House on the basis of Section 307(b) of 
the Communications Act and policies thereunder or prevented Broad- 
cast House from fully exploring the facts relating thereto. 2 

2. Whether or not the Commission erred in failing to dis- 
qualify Columbia Broadcasting System, Inc. (CBS) as an applicant 
because of any monopoly position and practices of CBS or its dominance 
and concentration of control in the broadcast industry. 

3. Whether or not the comparative evaluation of applicants was 
improper to the extent that the Commission (a) relied on the competitive 
relation of CBS to other networks; (b) relied on the experience and re- 
cord of CBS; and (c) failed to give proper weight to the comparative 
qualifications of the applicants. 

4. Whether or not the appellants were improperly prevented 
from fully exploring the facts relating to the foregoing issues. 








1 Neither A ppellee nor Intervenor necessarily concedes factual assertions, if any, implicit in these 
questions, and they reserve the right to argue that particular contentions of appellants may be barred 
because of their failure properly to raise the points asserted before the Commission or in their Notices 
of Appeal. 
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Appellants 220 Television, Inc. and St. Louis Telecast, Inc. and Intervenor CBS reserve the right 
to contend that Broadcast House was improperly made a party to the proceeding before the Commission. 





JURISDICTIONAL STATE MENT 
STATEMENT OF THE CASE . 


STATUTES AND RULES INVOLVED 
STATEMENT OF POINTS . , 
SUMMARY OF ARGUMENT . 
ARGUMENT: 


I. The Congressional Mandate Embodied In Section 307 (b) 
Of The Act Is Applicable In The Instant Proceeding . . 


A. Radio service as used in Section 307(b) comprehends 
both transmission and reception service; both are 
“equally important”, 7 e « . . e 


B. Section 307(b) requires an equitable distribution of 
radio service between States as well as communities 


The mere fact that St, Louis and East St. Louis are 
included in the same “metropolitan area" by the 
Census Bureau does not mean that they are not 
“separate communities” for Section 307(b) purposes 


East St. Louis is a community separate and distinct 
Promina city.cler, Lone 4 a, a 


East St. Louis and other Illinois communities of which 
it is the “hub” are important in their own right; they 
are not mere appendages of St. Louis a a 


The needs of southwestem Illinois differ markedly from 
those of St, Louis and those needs are inadequately 
served by the St. Louis stations . . . . . 


The Commission's holding that VHF channels must be 
assigned "wherever possible to larger cities" contravenes 
the mandate of Section 307(b) . . . . . 


The Commission has misconstrued this Court's decision 


in the Huntington Park Case Se a eee ee 
I, The mere fact that St. Louis is larger than East St. 
Louis does not render Section 307(b) inapplicable 


Where Section 307(b) Considerations Are Applicable, A 
Comparative Eyaluation Of The Applicants Becomes 
MIDROCESETY ew ae 


III, Even If The Applications Were To Be Considered 
Comparatively, Broadcast House Should Have Been Preferred 


IV. The Commission Further Erred In Not Reopening The Record 
CONCLUSION ‘a ee ae ee ee ee 
APPENDIX A — = bc meets tats VERE ea) ee 


TABLE OF CASES 


Bamberger B/casting Service, 3 RR 1069 (1947) 
Belleville News-Democrat, 4 RR 1043 (1950) 
Bimey Imes, Jr., 15 RR (July 22, 1957) ae 8a 


Coastal Bend Television Co. v. Federal Communications 
Commission, 98 U.S. App. D.C. 251, 234 F, 2d 686 (1956) 


22, 42, 44, 46 
9, 29, 34 
47 


37 





(iv) 


INDEX (Cont'd.) 
Cases: 


Docket No, 6013, etal., 4RR205 . . . © - 
Docket No, 8736 et al., 8 RR 213 (1952) CEE oer 
Docket No. 11532, 13RR1571 . . . . ee 
Docket No. 11387, 14RR1501 . . . . 


Federal Communications Commission v. Allentown Broadcasting 


Corp., 349 U.S, 358 (1955) i i a 
Huntington Broadcasting Co. v. Federal Communications 


Commission, 89 U.S. App. D.C, 222, 192 F. 2d 33 (1951) 


Huntington Broadcasting Co., 5 RR 721 (1950) i 


KWK, Inc. v. Federal Communications Commission, (Case No. 13, 891) 


Lubbock County Broadcasting Co., 6 RR 949 (1951) 
Metropolitan Broadcasting Co., 5 RR 532 (1950) ‘ ° 


Mt. Scott Telecasters, Inc., 9 RR 499 (1953) ; 
Newark Broadcasting Corp., 3RR839(1947) . . 
Rossmoyne Corp., 7RR117(1951) . . . . .- 


Tampa Times Co, v. Federal Communications Commission, 
97 U.S. App. D.C, 256, 230 F. 2d 224 (1956) . 


Utica Observer-Dispatch, Inc., 3 RR 265 (1946) 4 ° 
Valdosta Broadcasting Company, 3 RR 619 (1956) 

WBNX Broadcasting Co., 4 RR 205 (1948) . ‘ e 
WCAE, Inc., 8 RR 247 (1952) ma eh | Ok oi, 
WSIX Broadcasting Station, 8 RR 216 (1952) ar ees be 


STATUTES AND REGULATIONS 
Administrative Procedure Act 5 U.S.C., Sec. 1009 ; 


Communications Act of 1934, as amended,Section 307(b), 2, 3, 4, 5, 6, 
! 14, 15, 17, 19 
29, 34, 37, 38 


Section 402(b)(1), 47 U.S.C. Sec. 402(b)(1) . ° 
Section 402(b)(6), 47 U.S.C. Sec. 402(b)(6) Sok bee 
Rules and Regulations of the Federal Communications Commission: 
Section 3.22(a), 1 RR 53:22(a) ° ° ede ait 
Section 3,22(b), 1 RR 53:22(b) wii, phe = 
Section 3.22(c), 1 RR 53:22(c) 5 P . ° 
Section 3,22(d), 1 RR 53:22(d) Pe P ° ; 
Section 3.24(b), 1 RR 53:24(b) Soa ee 
Section 3.606, 1 RR 53:606 ; Z . ° ° 


Section 3.607(b), 1 RR 53:607 (b) a ae 


MISCELLANEOUS 
SBECCIRepons20S-405 5 kk ll 


CoRCCiRepormiGIe lw 
Sixth Report and Order, IRRPt. Il, p.601 . . . 


12, 14, 


2», Zi, 


21, 24, 
14, 16, 


25, 36, 


Page 


23, 


14, 


18, 


28, 


21, 
37, 








UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13, 839 


BROADCAST HOUSE, INC., 
Appellant 
v. 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 
COLUMBIA BROADCASTING SYSTEM, INC., 
Intervenor 


APPEAL FROM ORDERS OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FORAPPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Broadcast House, Inc. (1) from a Decision 
of the Federal Communications Commission, adopted March 27, and 
released March 29, 1957(R. 5249-5377; 22 FCC Reports 625; 12 RR 
1289), wherein the Commission (with three Commissioners dissenting) 
granted an application by Columbia Broadcasting System, Inc. ("CBS") 
for a permit to construct and operate a commercial television broad- 
cast station on Channel 11 in St. Louis, Mo., and denied appellant's 
mutually exclusive application for a permit to operate a commercial 
television broadcast station on Channel 11 in East St. Louis, IIl.; 

(2) from prior interlocutory actions of the Commission and its Hearing 
Examiner culminating in said Decision; and (3) from a Memorandum 
Opinion and Order of the Commission, adopted and released March 29, 
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1957 (R. 5378-5382; 15 RR 46), wherein the Commission (with three 
Commissioners dissenting) denied a petition of March 4, 1957 by 
Broadcast House requesting that the record (on which the March 27, 
1957 Decision was ultimately predicated) be reopened to reflect signi- 
ficant developments since it was originally closed on December 3, 
1954 (R. 5250). 

Appellant's notice of appeal was filed April 25, 1957. The juris- 
diction of this Court rests on Section 402(b)(1) and Section 402(b)(6) of 
the Communications Act of 1934 as amended (47 U.S.C. Sec. 402(b)(1) 
and (6)), and on Section 10 of the Administrative Procedure Act (5 U.S. 
C. Sec. 1009). 


STATEMENT OF THE CASE 
By Orders of December 2, 1953, March 3 and July 1, 1954 (R. 
442-443, 859-861, 937-938), the Commission designated for hearing 
in a consolidated proceeding five mutually exclusive applications for 
television Channel 11 in the St. Louis area (R. 5249). In these orders, 


after finding each of the applicants legally, technically, and financially 
qualified (R. 5249), the Commission (in addition to specifying the usual 
comparative issues) included a special issue on whether a grant to CBS 
would result in undue’ concentration of broadcast interests (in contra- 
vention of Commission Rules and policies), and a special issue (reques- 
ted by Broadcast House) on whether the utilization of Channel 11 in East 
St. Louis, Ill. , as proposed by Broadcast House, would better meet 

the equitable distribution requirements of Section 307(b) of the Communi- 
cations Act than would its utilization in St. Louis, Mo., as requested 


1 To wit, the applications of St. Louis Telecast, Inc. (File No. BPCT-294, Docket No. 8809), 
appellant in Case No. 13,845; St. Louis Amusement Company (File No, BPCT-745, Docket No. 10, 788); 
Columbia Broadcasting System, Inc. (File No. BPCT-1565, Docket No, 10,789), intervenor herein; 
220 Television, Inc. (File No. BPCT-1778, Docket No. 10,790), appellant in Case No. 13, 844; and 
Broadcast House, Inc. (File No. BPCT-1835, Docket No. 10,917), appellant in Case No. 13, 839 (see 
R. 5249). Each of the first four named applicants, in applying for Channel 11, specified its “station” 
and “main studio location” as St. Louis, Mo. with no auxiliary studios proposed elsewhere; Broadcast 
House requested Channel 11 for use in East St. Louis, Ill., with its “main studio” in that city and an 
“auxiliary studio” in St. Louis, Mo. (R. 5249-5347). Although Channel 11 was allocated to St. Louis, 
Mo. in the Commission's 1952! Table of Television Assignments (1RR 53:606), it is equally available, 
by virtue of an express rule promulgated by the Commission as part of its Sixth Report ( 1 RR 53:607(b)), 
for use in any “unlisted community” (such as East St. Louis, Ill.) located within 15 miles of St. Louis 
(R. 53847). The Commission originally refused to accept the application tendered by Broadcast House 


for Channel 11 on the premise that Broadcast House (then the permittee of a UHF station ip St. Louis) 
/ Cont'd,next page/ 
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by the other four applicants (see R.5251, fn. 2). 

After exchanging detailed data on their respective proposals, in 
line with hearing procedures then in effect, each applicant asserted 
certain preferences over each of its competitors (see 5356). Broad- 
cast House contended that it should be preferred: (1) on the basis of 
the mandate of Section 307(b), requiring an equitable distribution of 
Broadcast facilities among the several States and communities, inas- 
much as Broadcast House would provide East St. Louis and south- 
western Illinois with its first and only television transmission faci- 
lities and would concentrate on the underserved needs of southwestern 
Illinois, whereas the remaining applicants would merely bring an addi- 
tional service to St. Louis, Mo., an area with four television trans- 
mission facilities of its own; and (2) (in the event Section 307(b) was not 
decisive) on the basis of the usual comparative criteria -- more parti- 
cularly "local ownership, " "stockholders' participation in civic affairs;" 
"more representative cross-section of the interests and area to be 
served," "integration of ownership and operation," "prior television 
experience in the St. Louis area," ''main and auxiliary studio proposals, " 
and the fostering of "diversification in mass media," especially with 
respect to CBS. The other applicants contended that Section 307(b) was 
not decisive and claimed diverse preferences, although each asserted 
a preference over CBS, because of the mass media and concentration 
aspects of the latter's application (R. 5356). 

Evidence was taken (between August and December 1954) on the 


several matters on which each applicant asserted a preference -- oral, 


/Cont'd, from preceding page/ 


could not apply for a VHF channel which would serve substantially the same area -- a rule which has 
since been repealed (R. 5250, 5345-5346; 10 RR 11). Following an appeal (and a stay by this Court), 
the Commission included the application of Broadcast House in the consolidated proceeding (Case No. 
12040). 


1 The actual pleadings setting forth the “points of preference” asserted by each of the applicants 
over its competitors, except those submitted by St. Louis Telecast, Inc, (R. 896-914), have not been 
included in the certified record. “Points of Preference” claimed by Broadcast House are reprinted in 
its Brief in Support of its Exceptions (R. 11474-11477). 
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documentary, and by deposition (R.5250). Broadcast House adduced 
substantial evidence showing (1) that further refinements in the Com- 
mission's Table of Assignments may be effectuated in adjudicatory 
proceedings by reason of Rule 3.607(b), the so-called "15-mile rule"; 
(2) that the mandate of Section 307(b) requires an equitable distribution, 
among the several states and communities, not only of radio signals 
(coverage) but also of transmission facilities (studios), both being 
"equally important;" (3) that East St. Louis and St. Lpuis are separate 
and distinct "communities" in different states; (4) that East St. Louis, 
by reason of its size and location, is the "hub" of a number of other 


communities in southwestern Illinois; (5) that the needs, interests, 


and requirements of the Illinois and Missouri portions of the St. Louis 


Metropolitan Area and their respective outlying appendages differ 
markedly; (6) that by reason of the greater population and advertising 
revenues on the Missouri side, the interests of southwestern Illinois 
have been neglected by radio and television stations in St. Louis, Mo. ; 
(7) that southern Illinois has no VHF stations and southwestern Illinois 
no origination facilities (either VHF or UHF); (8) that the communities 
on the east bank of the Mississippi River in Illinois will have no trans- 
mission (studio) facilities of their own (either VHF or UHF) unless 
Channel 11 is granted to Broadcast House; and (9) that East St. Louis 
(Ill.) should be awarded its first and only television station before the 
city of St. Louis,Mo.) receives a fifth facility (R. 11056-11224). 
During the course of the hearing, after presenting its affirma- 
tive case, CBS relinquished its minority television interests in Washin- 
gton, D. C., Pittsburgh, Pa., and Minneapolis, Minn. ; it took steps 
to acquire a hundred-percent interest in television stations in 
Steubenville, Ohio, and Milwaukee, Wis. (R-7431-7444, 7471-7489). 
A written exhibit (CBS Ex. 60) merely enumerating these changes was 
received in evidence, over objections, with no opportunity afforded the 
other applicants to cross-examine into these various shifts in owner- 
ship, and a flat refusal by the Examiner to take official notice of 
material filed (or to be filed) by CBS in connection with these pending 
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or proposed shifts (see R. 4822). 

In an Initial Decision released September 6, 1955 (R. 4826-4938), 
the Examiner found that each of the applicants proposes "a well- 
balanced program service" (Concl. 23); that such schedules will be 
"initially effectuated" (Concl. 23); that the staff, equipment, and studio 
proposals of the various applicants are entirely adequate (Concl. 22); 
that each of the applicants has a greater degree of local ownership than 
has CBS (Concl. 26); that a grant to CBS "would do nothing to serve" 
the Commission's policy of diversifying mass media (Concl. 27); and 
that a grant to CBS "in many respects . . . would not promote compe- 
tition (Concl. 32). He nevertheless concluded, on the premise that 
CBS was a "giant among pygmies" (Concl. 23), that its application 
should be granted and the other four denied (R. 4938). Each of the losing 
applicants (except St. Louis Amusement Company) filed exceptions to 
substantial portions of the Examiner's Initial Decision (R. 11399-11551); 
Cf. R. 4956-5095, 9538-9840. The Commission's own Broadcast Bureau, 
without expressly indicating to whom the grant should go, excepted to 
the Examiner's Section 307(b) reasoning, to his summary disposition of 
CBS's multiple-ownership and concentration problem, and to his failure 
to note certain weaknesses in the programming by CBS of its 50, 000 
watt AM station (KMOX) in St. Louis (R. 5097-5144). The Commission 
heard oral argument en banc on July 9, 1956 (Tr. 4474-4565). 

Some months thereafter (on March 1, 1957), the Commission 
issued a Memorandum Opinion and Order (in a separate rule-making 
proceeding) in which it deleted the only VHF channel theretofore assign- 
ed to central Illinois (Channel 2 in Springfield) and re-allocated that 
channel to St. Louis, Mo. (22 FCC Reports 318). In that same Order, 
realizing that five VHF channels in St. Louis would preclude any UHF 
operations in the entire St. Louis area, (22 FCC Reports 318, 328-330) 


the Commission permitted the last remaining UHF station in that area 


to operate on Channel 2 (see KWK, Inc. v. Federal Communications 


Commission, Case No. 13891.) Following the release of this re- 
allocation order, Broadcast House petitioned the Commission (1) to 
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reopen the Channel 11 record so as to show the impact these actions 
had on the Section 307(b) aspects of the instant proceeding; and (2) to 
bring the record up to date on the CBS mass-media and concentration 


problems (R. 11623-11635). Two other applicants, making reference 
to recent antitrust investigations of CBS by the Department of Justice, 
by two Congressional committees, and by the Commission's network 
study group, likewise asked that the record be reopened (R. 5179-5200). 

On March 27, 1957, without taking any action on the pending 
petitions to reopen the record, the Commission adopted a Decision 
granting Channel 11 to CBS and denying the remaining applications 
(R. 5249-5377). In acompletely rewritten Decision, the Commission 
concluded that the "equitable distribution" requirements of Section 
307(b) of the Act were not "applicable" and that CBS (notwithstanding 
the resulting concentration of mass media) should be preferred by 
reason of its past "broadcast record" and "broadcast experience" 
(R. 5249-5377). Two days later the Commission denied appellants’ 
petition to reopen the record (R. 5378-5382). From these actions and 
prior interlocutory rulings Broadcast House has taken the instant 
appeal. 

STATUTES AND RULES INVOLVED 

Section 307(b) of the Communications Act of 1934, as amended 

(47 U.S.C. Sec. 307(b)), reads as follows: 


(b) In considering applications for licenses, and 
modifications and renewals thereof, when and insofar 
as there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours 
of operation, and of power among the several States and 
communities, as to provide a fair, efficient, and equit- 
able distribution of radio service to each of the same. 


Section 3.607(b) of the Commission's Rules (1 RR 53:607(b)), 
so far as here pertinent, reads as follows: 


(b) A channel assigned to a community listed in the 
Table of Assignments is available upon application in any 
unlisted community which is located within 15 miles of the 
listed community. 
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STATEMENT OF POINTS 

In the actions here complained of, the Commission has erroneously 
construed the Communications Act of 1934 as amended (particularly Sec- 
tion 307 (b) ); it has ignored undisputed facts of record; it has made basic 
findings not supported by the record; it has made ultimate findings and 
conclusions not supported by its basic findings nor by the record; it has 
ignored or misconstrued its own prior decisions and those of the Courts; 
it has deprived appellant of due process of law -- in that: 

a. The Commission failed to recognize that "radio service" as 
used in Section 307 (b) of the Act comprehends both transmission and re- 
ception service and that each is vitally important. 

b. The Commission in failing to conclude that East St. Louis and 
southwestern Illinois needed their first television transmission facility 
before St. Louis, Mo. obtained a fifth such facility, misconstrued the 
mandate of Congress embodied in Section 307 (b) of the Communications 
Act as amended (47 U.S.C. Sec. 307 (b)). 

c. The Commission, in failing to grant Channel 11 to East St. 
Louis, Il. rather than to St. Louis, Mo., ignored important public 
policy considerations embodied in Section 307 (b) of the Communications 
Act as amended (47 U.S.C. Sec. 307(b)). 

d. The Commission in not recognizing the dual aspects of Section 


307 (b)(transmission and coverage), as it has in other instances, was 


arbitrary and capricious, and misapplied the mandate of Section 307 (b) 
of the Act. 
e. The Commission arbitrarily and erroneously failed to con- 


clude, on the basis of its own findings, facts of record, and relevant 
precedents, that East St. Louis, Il. is a separate community from 
St. Louis, Mo. for Section 307 (b) and television allocation purposes. 
f. The Commission arbitrarily and erroneously failed to con- 
clude, on the basis of its own findings, facts of record, and relevant 
precedents, that East St. Louis, and other Dlinois communities of 


which it is the "hub" are important in their own right and not mere 





appendages of St. Louis, Mo. 
g. The Commission arbitrarily and erroneously failed to con- 


clude, on the basis of its own findings, facts of record, and relevant 
precedents, that East St. Louis has needs and interests separate and 
distinct from those of St. Louis and that those needs are not adequately 
and equitably satisfied by transmission facilities in St. Louis, Mo. 

h. The Commission arbitrarily and erroneously failed in the 
instant proceeding to make further refinements in its Table of Tele- 
vision Allocations (in the light of Rule 3.607(b), the facts developed 
on the record, and subsequent VHF-UHF developments) so as better 
to effectuate the mandate of Section 307(b). 

i. The Commission, in failing to conclude that the mandate of 
Section 307(b), required a grant to the only applicant proposing to pro- 
vide a first and only transmission facility in southwestern Illinois, 
ignored applicable precedents of its own, those of this Court, and those 
of the Supreme Court. 

j. The Commission, in not granting Channel 11 to Broadcast 
House, left East St. Louis and southwestern Illinois without trans- 
mission facilities of their own for the foreseeable future -- in contra- 
vention of the Congressional mandate embodied in Section 307(b) of 
the Communications Act. 

k. The Commission, particularly in view of its intervening 
action shifting Channel 2 from Springfield, Ill. to St. Louis, Mo. (22 
FCC Reports 318), erroneously and arbitrarily refused to weigh the 
respective needs of southwestern Illinois and eastern Missouri, in the 
light of the conceded fact (22 FCC Reports 318) that UHF "paper 
allocations" in southwestern Illinois would no longer provide television 
service in regions shadowed by multiple VHF operations in St. Louis, Mo. 

1. The Commission, in view of the fact that the entire St. Louis 
area will hereafter be dependent solely on VHF service, erronzously 
and arbitrarily failed to consider whether its action granting a fifth 
VHF transmission to St. Louis, Mo., and leaving southwestern Illinois 
with no VHF transmission facilities, satisfied the requirements of 
Section 307(b). 
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m. The Commission erred in law and in fact in concluding 
that its UHF and VHF allocations in combination provided an equitable 
distribution of television facilities in southwestern Illinois and eastern 


Missouri, particularly in the light of its recent deintermixture decisions 
recognizing that UHF stations will afford no service in areas covered 
by multiple VHF signals. 

n. The Commission, in holding that East St. Louis was not en- 
titled to a VHF channel because (under Census Bt reau concepts) it is 
part of the St. Louis Metropolitan Area, misconstrued Section 307(b), 
applicable Commission precedents, and pertinent court decisions. 

o. The Commission, in failing to recognize that in AM proceed- 
ings four classes of frequencies have been set up to satisfy Section 307(b) 
requirements whereas only one type of television frequency is available 
in the St. Louis area, grievously misconstrued and misapplied this 
Court's decision in the Huntington case, 89 U.S. App. D.C. 222, and 
its own decisions in other proceedings, e.g., Belleville News-Democrat, 
4 RR 1043; Newark Broadcasting Corp:, 3 RR 839; WSIX Broadcasting 
Corp., 8 RR 216; Metropolitan Broadcasting Co., 5 RR 532; WBNX 


Broadcasting Co., 4 RR 205; Bamberger Broadcasting Service, 3 RR 


1069 . 

p. The Commission erroneously and arbitrarily ignored evidence 
(initially received by the Examiner but rejected in his Initial Decision) 
showing that on a per capita basis the State of Missouri has four times 
as many VHF allocations as the State of Illinois, and that this dis- 
parity would be rectified in part by granting Channel 11 to Broadcast 
House for use in East St. Louis, thereby providing southwestern Illinois 
with its first and only television transmission facilities. 

q. The Commission erroneously and arbitrarily refused to re- 
open a record (closed two years previously) so as to permit Broadcast 
House (1) to show the impact of the Commission's March 1, 1957 actions 
(22 FCC Reports 318) on the Section 307(b) aspects of the instant pro- 
ceeding, and (2) to bring the CBS concentration picture up to date in the 





light of intervening developments. 
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r. The Examiner and the Commission arbitrarily and erron- 
eously refused to permit cross-examination by Broadcast House on 
substantial changes in CBS's ownership interests (and the concen- 
tration aspects thereof) which occurred between the time CBS presented 
its affirmative case in August 1954 and the time the record was closed 
on December 3, 1954. 

s. The Commission erred, in law and in fact, in not concluding 
that Section 307(b) considerations were decisive in the instant proceed- 
ing. 

t. The Commission arbitrarily and erroneously failed to con- 
clude, on the basis of its own findings, facts of record, and relevant 
precedents, that a grant to CBS would result in undue concentration of 
mass media, in contravention of its multiple-ownership rules and 
applicable federal statutes and policies -- consequences which could 
have been avoided by a grant of Channel 11 to Broadcast House. 

u. The Commission, after erroneously concluding that Section 
307(b) was not decisive, likewise erred in not according appellant a 
substantial preference over CBS: (1) for the transmission (studio) 
facilities which it proposed for East St. Louis and other Illinois 
communities in southwestern Illinois; (2) for its dual transmission 
facilities (a main studio in East St. Louis and an auxiliary studio in 
St. Louis); (3) for its program proposal to concentrate on the under- 
served needs of southwestern Illinois; (4) for the diversified, cross- 
section composition of its stockholders; (5) for its preparatory investi- 
gation into the program needs of southwestern Illinois; (6) for the 
assurance afforded by appellant's application that its program com mit- 
ments for Illinois would be effectuated, by reason of the "roots" which 
a substantial number of its stockholders have in Illinois; (7) for prior 
television broadcast experience in the area to be served; (8) for greater 
integration of ownership and management; (9) for greater local owner- 
ship and familiarity with the area to be served; and (10) for resulting 
greater diversification of mass media in the St. Louis area in particular 
and in the United States in general, if the grant were made to Broadcast 
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House rather than to CBS. 

v. The Commission, after erroneously concluding that Section 
307(b) was not decisive, likewise erred in not preferring Broadcast 
House over CBS and the remaining applicants on standard comparative 
grounds. 


SUMMARY OF ARGUMENT 
I 

Of the five applicants in the instant proceeding, Broadcast House 
alone requested Channel 11 for a station and main studio location in the 
eastern half of its proposed service area (East St. Louis, Ill.) -- on 
the premise that the 11 counties of southwestern Illinois have no station 
or studio facilities of their own and that the needs of personson the west 
bank of the Mississippi River (in Missouri) would be adequately cared 
for by the four television stations already licensed to St. Louis proper. 

"Radio service" as used in Section 307(b) of the Communications 
Act comprehends both transmission and reception service; both are 
equally important. WSIX Broadcasting Station, 8 RR 216, 217-218 (1952); 
Newark Broadcasting Corp., 3 RR 839, 853-854 (1947); Federal Com- 


munications Commission v. Allentown Broadcasting Corp., 349 U.S. 
358, 362 (1955). 


Section 307(b) requires an equitable distribution of radio service 


among states as well as communities. Illinois, with a population more 
than twice that of Missouri, was allocated half as many commercial 
VHF channels -- at the ratio of 1:4. Not asingle VHF channel was 
specifically allocated to the southern half of Illinois. Southwestern 
Illinois has no stations or studio facilities of its own (on either VHF 
or UHF). This important section of Illinois, receiving signals from 
five VHF stations in St. Louis, Mo., cannot hope to have a station of 
its own on UHF. 22 FCC Reports 318, 328-330. State lines constitute 
an important aspect of Section 307(b) and the dearth of facilities in 
southwestern Illinois cannot be ignored. Newark Broadcasting Corp., 
3 RR 839 (1947); WBNX Broadcasting Co., 4 RR 205 (1948); Bamberger 
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Broadcasting Service, 3 RR 1069 (1947). 

The mere fact that St. Louis and East St. Louis are included in 
the same metropolitan area by the Census Bureau does not mean that 
they are not separate communities for Section 307(b) purposes. Utica 
Observer-Dispatch, Inc., 3 RR 265, 272 (1946). The Census Bureau 
"lumps together” in one metropolitan area cities with a population of 
50,000 or more, within 20 miles of each other, regardless of state 
lines (R. 5253). In making equitable allocations under Section 307(b) 
of the Act, the Commission has never deemed itself bound by the Census 


Bureau's definition of "standard metropolitan area” (Sixth Report, paras. 


326, 731). The Census Bureau ignores state lines in setting up 
"metropolitan areas" for census purposes; the Commission cannot 
under Section 307(b). 

East St. Louis is a community separate and distinct from the 
city of St. Louis. The two Illinois counties of the St. Louis Metropoli- 
tan Area (Madison and St. Clair - in which East St. Louis is located) 
constitute the second-largest metropolitan area in Illinois, being ex- 
ceeded only by Chicago. East St. Louis is the fourth-largest city in 
the state of Illinois. The Illinois half of the St. Louis Metropolitan 
Area is growing more rapidly than the Missouri half. The two halves 
of the St. Louis Metropolitan Area, being in different states, have 
separate police departments, fire departments, highway departments, 
zoning authorities, school systems, judicial systems, tax systems, and 
forms of local government. There are no free bridges across the 
Mississippi River in the vicinity of St. Louis and East St. Louis; tolls 
are exacted on all commerce using these bridges. The two halves of 
the metropolitan area have no Chamber of Commerce, no Community 
Chest, no civic or fraternal organizations in common. East St. Louis 
has its own newspaper with a larger circulation in Madison and St. 
Clair Counties than the two St. Louis papers combined. 

East St. Louis and other Illinois communities of which it is the 
"hub" are important in their own right; they are not mere appendages of 
St. Louis (R. 3463-3694). The needs of southwestern Illinois differ 


wa 
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markedly from those of St. Louis and those needs are inadequately 
served by the St. Louis radio and television stations. Neither the St. 
Louis newspapers nor its broadcast facilities place any emphasis on 
matters of vital and direct concern to the people of Southwestern Illinois 
(St. Louis depositions, pp. 114, 120, 123). With more population and 
more advertising revenue on the Missouri side it is inevitable that 
radio and television stations located in St. Louis concentrate on the 
needs of the west bank. 

The Commission's holding that VHF channels must be assigned 
"wherever possible to larger cities" contravenes express statements 
in the Sixth Report (paras. 68, 79, 81) and the mandate of Section 307(b). 
Now that the Commission admits that UHF is "dead" in the St. Louis 
area (22 FCC Reports 318, 329-330) it cannot in 1957 defend as con- 
sonant with Section 307(b) a combined VHF-UHF allocation table adopted 
on an entirely different premise -- that VHF and UHF stations would 
operate side by side in the same general area. If southwestern Illinois, 
in the shadow of five VHF operations in St. Louis is to have television 
facilities of its own, it must be on VHF. 

In holding that southwestern Illinois was not entitled to station 
and studio facilities of its own, the Commission misapplied this Court's 
decision in the Huntington Park case. That case dealt with an AM 
(standard broadcast) problem. There the Commission has already set 
aside (by rule) various channels (of the 107 available in AM) for speci- 
alized purposes -- "wide-area coverage," "regional coverage," "local 
coverage," etc. This Court in that case recognized that Huntington 
Park and Los Angeles were "separate communities,’ but agreed that 
Huntington Park (surrounded by Los Angeles) was not entitled to a wide- 
coverage Class II facility (whatever might be its rights under 307(b) to 
a "local" Class IV facility). In television, unlike AM, the Commission 
has established only one class of stations. Since the St. Louis area 
will be limited to VHF facilities, Section 307(b) requires an equitable 
distribution of those facilities 'among the several States and communi- 
ties". In other situations where the Commission was not determined to 
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make a grant to a "giant among pygmies," it has given effect to the 
Congressional mandate embodied in Section 307(b). Newark Broadcast- 
ing Corp., 3 RR 349(1947); WBNX Broadcasting Co., Inc. 4 RR 245 
(1948); Bamberger Broadcasting Service, 3 RR 1069 (1947); cf. Mt. 
Scott Telecasters, Inc., 9 RR 500, 500b (1953). It should have done so 
here. i 

Where (as here) Section 307(b) considerations are applicable, with 
only one application pending for the community most in need of an addi- 
tional service, by an applicant already found to be legally, technically, 
financially, and otherwise qualified, a comparative evaluation of the 
various applications becomes unnecessary and Section 307(b) is de- 
cisive. Federal Communications Commission v. Allentown-Broadcast- 
ing Corp., 349 U.S. 358 (1955); Utica Observer-Dispatch, Inc., 3 RR 
265 (1946); Bamberger Broadcasting Service, 3 RR 1069 (1947). 


Ii 
Even if Section 307(b) were not decisive, Broadcast House should 
have been preferred on the basis of the usual comparative criteria -- 
more particularly "local ownership," '"stockholders' participation in 
civic affairs, ''more representative cross-section of the interests and 
area to be served," "integration of ownership and operation, " “prior 


television experience in the St. Louis area," "main and auxiliary studio 


proposals," and the fostering of "diversification in mass media." 


IV 

In no event can a grant to CBS be sustained on the present record. 
The Examiner excluded and the Commission ignored "state"' data show- 
ing that Illinois in general and Southwestern Illinois in particular had 
faired badly vis-a-vis Missouri in the 1952 Table of allocations and that 
this disparity could be rectified in some degree under the '15-mile rule" 
(Rule 3.607(b)) by granting Channel 11 to Broadcast House for use in 
East St. Louis, Illinois. The Examiner denied to the other applicants 
(and his ruling was sustained by the Commission) the right to cross 
examine or rebut substantial changes in the CBS television ownership 
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picture which occurred before the record was closed. The Commission 
subsequently refused to reopen the record (closed two years previously) 
to permit Broadcast House to show the impact on the instant proceeding 
of the Commission's intervening action of March 1, 1957 allocating an 
additional VHF facility to St. Louis, Mo. and to bring the record up to 
date on the serious intervening changes in the CBS "concentration" and 


“monopoly” picture. 


ARGUMENT 
I 


The Congressional Mandate Embodied in Section 
307(b) of the Act is Applicable to the Instant 
Proceeding 


To assert, as does the Commission (R. 5348, Concl. 7), that 
"307(b) considerations are not applicable" under the undisputed facts 
disclosed by the instant record, is to nullify an express mandate’ of 
Congress requiring the Commission, “insofar as there is a demand for 
the same," to so distribute broadcasting frequencies “among the 
several States and communities as to provide a fair, efficient and equit- 
able distribution of radio service to each of the same" (47 U.S.C. Sec. 
307(b)). The foregoing action of the Commission, if permitted by this 
Court, would mean that Section 307(b) would have no applicability in a 
contest between applicants for the principal as against a secondary city 
in a metropolitan area, regardless of the size and importance of the 
secondary city, its location in a different state, with different and un- 
derserved needs, and irrespective of the number of television facilities 
already licensed to the principal city. Congress intended no such result. 

In the five-party proceeding which gives rise to the instant 
appeal, Broadcast House, Inc. was the only applicant requesting a 
station and main studio location in the eastern half of its proposed 
service area -- in East St. Louis, Illinois (R. 5347). The other four 
applicants (including CBS) requested Channel 11 for a station and studio 
location in the western half of their respective service areas -- in St. 
Louis, Missouri (R. 5345) s Although intending to serve the program 


Since each of the applicants proposed a transmitter site in close proximity to the Mississippi 
River, the westem half of each station's proposed service area would lie in the state of Missouri and 
the eastem half in the state of Illinois. 
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needs of both halves of its service area (R. 5368), Broadcast House 
(with a substantial block of its stock held by persons with "roots" in 
Illinois) proposed to place particular emphasis on the special needs, in- 
terests, and requirements of the Illinois half of its service area 
(southwestern Illinois) -- on the premise that the needs of persons on 
the west bank of the Mississippi in Missouri would be adequately cared 
for by the four stations already licensed to St. Louis proper (R. 3698). 

Under the Commission's 1952 Table of Television Assignments 
(Rule 3.606; 1 RR 53:606), southern Illinois does not have a single 
VHF allocation, and the eleven counties of southwestern Illinois do not 
have a single VHF allocation, and the eleven counties of southwestern 
Illinois do not have a single television studio facility, either UHF or 
VHF (R. 5252, Fdg. 7; R.5255, Fdg. 13). St. Louis, Missouri, on 
the other hand, has four transmission (studio facilities) at present, 
and a grant of Channel 11 to CBS would mean five transmission facili- 
ties on the Missouri side and none on the Illinois side of the Mississippi 


River (R.5255, Fdg. 13). Since approximately 25% of the population of 
the St. Louis Metropolitan Area resides on the Illinois side (R. 3467, 
3513-3514), a grant to East St. Louis under the "15-mile rule" (Section 
3.607(b); 1 RR 53:607(b)) of one of the five VHF channels allocated to 
the St. Louis area would tend to bring studio facilities into line with 


population distribution in the area. Substantial communities in south- 
western Illinois (such as East St. Louis, Belleville, Alton, and Granite 
City), in the shadow of St. Louis, Missouri, with five VHF stations, 
cannot hope to have any television station or studio facilities on UHF, 
a fact pointedly recognized by the Commission when it permitted the 
last remaining UHF station in the St. Louis area to shift over to VHF 
when it added another VHF facilitity to that market on March 1, 1957 
(22 FCC Reports 318, 328-329, paras. 28-31). Thus, if these 
communities in southwestern Illinois are to have television outlets of 
their own in the foreseeable future (under the existing Table of Assign- 
ments), it must be through a grant of Channel 11 to Broadcast House 
which alone proposes a station and studio location in Illinois (East St. 
Louis). 
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A. "Radio service” as used in Section 307(b) comprehends both 
transmission and reception service; both are "equally important.” -- 
The Commission's conclusion that '307(b) considerations are not 
applicable" is bottomed in large part on the fact that "the applicants 


all propose to locate their transmitting [tower] facilities in the same 


general area on the Missouri side of the Mississippi River" (R. 5349, 
Concl. 10). This approach ignores a cardinal aspect of Section 307(b). 
As the Commission has repeatedly pointed out, the "radio service" 
(which it is under a mandate to distribute equitably) embraces not 
only "coverage" but also “origination facilities" -- in other words, not 
only “reception” but also "transmission, " and both are “equally 
important.""' The foregoing principle has been nowhere better stated 
than by the Commission in its report in Docket No. 8747 (quoted with 
approval in WSIX Broadcasting Station, 8 RR 216, 217-218 (1952) ): 


"We have consistently held that the term "radio service" 
as used in Sec. 307(b) comprehends both transmission and 
reception service. Transmission service is the opportunity 
which a radio station provides for the development and ex- 
pression of local interests, ideas and talents and for the 
production of radio programs of special interest to a parti- 
cular community. Reception service on the other hand is 
merely the presence in any area of a listenable radio signal. 
It is the location of the studio rather than the transmitter 
which is of particular significance in connection with trans- 
mission service. A station often provides service to areas 
at a considerable distance from its transmitter but a station 
cannot serve as a medium for local self-expression unless 
it provides a reasonably accessible studio for the origination 
of local programs. 


In large portions of the United States today reception 
service is reasonably satisfactory. There are many communi- 
ties, however, some of considerable size, which still do not 
have adequate radio outlets for local self-expression. Thus, 
in recent years transmission service has become an increasing- 
ly significant factor in the application of Sec. 307(b); anda 
considerable number of the Commission's decisions with 
respect to competing applications have turned upon the ques- 
tion which proposal would provide the more needed trans- 
mission service." 
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After quoting the foregoing language from its report on "main 
studios" for AM and’ FM in WSIX Broadcasting Station, 8 RR 216, 217- 
218 (1952), the Commission stated (p. 218): 


"The philosophy expressed in this decision with 
respect to the AM and FM services is equally appli- 
cable to the television service. 


A basic purpose of the Commission's television 
assignment plan is the furnishing of local television 
service to individual communities. That service con- 
sists of two basic elements. First, the transmission 
of a television signal; second, and equally important 
is the availability of a local television facility to the 
community. The location of the main studio of a 
broadcast station is directly related to the manner 
in which a station fulfills its obligation to serve the 
needs and interests of the community which it is 
licensed to serve. The members of the public 
frequently identify a television broadcast station 
with the studio at that station. They are required 
usually to come to that studio in important dealings 
with the station. The accessibility of the broadcast 
station's main studio may well determine in large 
part the extent to which the station (1) can participate 
and be an integral part of the community activities and 
(2) can enable members of the public to participate in 
live programs and present complaints or suggestions 
to the station. 


The importance of providing each city with an outlet of its own, 
insofar as possible in view of the scarcity of channels, was made 
crystal clear in the Sixth Report, predicated in large part on prin- 
ciples embodied in the following basic priorities (Sixth Report, para- 
graph 63) : 

Priority No. 1: To provide at least one television 


service [signal] to all parts of the United States. 


Priority No. 2: To provide each community with 
at least one television broadcast station [studio]. 


1 The text of the Sixth Report is reprinted in its entirety in Part Three of Volume 1 of Pike & Fischer, 
Radio Regulations (pp. 601 - 1112). 
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Priority No. 3: To provide a choice of at least two 
television services to all parts of the United States. 

Priority No. 4: To provide each community with at 
least two television broadcast stations. 

Priority No. 5: Any [remaining] channels ... will be 
assigned ... depending on the size ... of each community, 
the geographical location of such community, and the 
number of [outside] television services ... 
In a case not dissimilar to the instant one, the Commission has 

had occasion to give effect to the dual aspect of Section 307(b). Newark 


Broadcasting Corp., 3 RR 839 (1947). There, as here, reception 


service (coverage) would be much the same whether the regional AM 
facility was granted to the Newark applicant or the New York City 
applicants. In fact, some of the New York applicants proposed trans- 
mitter sites in New Jersey.’ There, as here, only one applicant 
proposed a station and studio location in the secondary rather than the 
primary city of the metropolitan district (area). In rejecting petitions 
for reconsideration of its AM grant to Newark rather than New York 
City (which had been predicated on 307(b) considerations), the Com- 
mission said (pp. 853-854): 


The argument apparently is that Section 307(b) requires 
the Commission to make distribution of licenses among the 
several states and communities so as to provide a fair, 
efficient and equitable distribution of radio service, that 
radio service refers to radio reception only and does not 
include transmission, and that since the Newark area re- 
ceives reception from nearly all of the New York stations, 
some of which actually have their transmitter sites in New 
Jersey, no basis for the preference of the Newark applica- 
tions over the New York applicant can be grounded on Sec- 
tion 307(b). The history of the Communications Act, how- 
ever, makes clear that petitioners' interpretation of the 
section is erroneous and that radio service in fact refers 
to transmission as well as reception, and includes consi- 
deration of the sources from which the programs are re- 
ceived, as well as number of stations which can be heard. 








1 Here all foura pplicants propose transmitter sites on the Missouri side of the Mississippi River -- an 
a fortiori situation. 
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The present language of Section 307(b), as amended in 1936, 
requires the Commission in licensing proceedings to make 
such distribution of licenses among the various States and 
communities as will 'provide a fair, efficient and equitable 
distribution of radio service to each,' -- the same language 
as appeared in Section 9 of the original Federal Radio Act 
of 1927. But while the present section no longer contains 
the definition of such ‘service’ as pertaining to both 'trans- 
mission and reception’ which was included in the so-called 
Davis Amendment to the Radio Act and which became part 
of the original Section 307(b) of the Communications Act of 
1934, it is clear that this language in the Davis Amendment 
which dispelled the previous ambiguities as to the meaning 
of the term 'radio service’ in the Radio Act, serves equally 
to clarify the meaning of the identical phrase in the present 
Section 307(b). . . 


Of course, the equitable distribution of radio service 
is not determined by the relative distribution of the trans- 
mitter sites of the stations alone. In determining to which 
of two or more communities whould be granted particular 
facilities not available to both, the proper test must be 
which of the several communities is in greatest need of 
the additional service which the new station would make 
available. Where determination of this type must be made, 
it is no argument, if the communities are in fact different 
and have separate interests and requirements, to point out 
that one community is able to receive all or most of the 
programs broadcast by stations located in and serving the 
particular interests of the other community. . 





Thus, contrary to the Commission's reasoning below (R. 5349, 
Concl. 10), the mere fact that the various applicants in a given pro- 
ceeding, by the accidental location of their transmitters, "all propose 
to locate their transmitting [tower ] facilities in the same general 
area” does not render Section 307(b) inapplicable. Such a contention 
ignores the second aspect of Section 307(b), namely, an equitable dis- 
tribution of transmission (studio) facilities among the several states 
and communities. This latter aspect of Section 307(b) is no less 
important than the coverage aspect, a fact made clear by the Newark 
and WSIX cases just cited. As succinctly put by the Supreme Court, 
the equitable distribution requirements of section 307(b) are "furthered 
by a recognition of local needs for a community radio mouthpiece." 
Federal Communications Commission v. Allentown Broadcasting Corp., 
349 U.S. 358, 362 (1955). ; 
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B. Section 307 (b) requires an equitable distribution of radio service 
between States as well as communities. -- In ultimately concluding that 
East St. Louis (Ill.) and St. Louis (Mo.) were not "separate communities" 
for Section 307 (b) purposes, the Commission failed to consider a state 
aspect of the important mandate which Congress embodied in Section 307 (b) 
-- the dearth of allocations to Illinois in general and to southern and south- 
western Dlinois in particular. And in doing so the Commission completely 
ignored a bitterly fought evidentiary question running throughout this pro- 
ceeding. 

Cognizant of the importance of state lines, as evidenced by the 
language of Section 307 (b) itself and by numerous prior decisions of the 
Commission, Broadcast House submitted data showing that under the Com- 
mission's Table of Assignments (Rule 3.606), Missouri with a population 
of 3,954,653 persons was assigned 16 commercial VHF channels. I[linois 
with a population of 8,712,176 (more than: twice that of Missouri) was allo- 
cated approximately half as many commercial VHF channels (9) -- at the 
ratio of one to four (R. 3680-3682). Nota single VHF channel was speci- 
fically allocated to a single city in the entire southern half of the State of 
Illinois -- 47 counties with a population in excess of 1,350,000 (R. 3680- 


3682). From these facts it was urged that southwestern Illinois, in the 


shadow of four (now five) VHF channels in St. Louis, Mo. could not hope 
to have any television outlets of its own on UHF, a fact subsequently admit- 
ted by the Commission when on March 1, 1957 it allocated a fifth VHF chan- 
nel to St. Louis, Mo. and permitted the last remaining UHF station in that 
entire area to transmit on VHF (22 FCC Reports 318, 328-330). As the 
Commission expressly found, "no Illinois television station now serves 
that portion of southwestern Illinois which would receive service from the 
facility "sought in this proceeding (R. 5255, Fdg. 13), with Broadcast 
House alone proposing a station and studio in Dlinois. 

Over strenuous objections of the remaining applicants that state data 


was "irrelevant," the Examiner originally accepted the evidence thus 


1 Subsequent to the closing of the instant record, the VHF disparity between the two states was even further 
aggravated -- Channel 2 was shifted from Springfield, Ill. to St. Louis, Mo. and Channel 8 from Peoria, 111. 
to Rock Island- Moline-Davenport (22 FCC Reports 318, 342). Because of mileage separation requirements, it 
will be necessary for the transmitter site of the Channel 8 operation to be in Iowa (22 FCC Reports 342, 350). 





22 
proffered by Broadcast House (Tr. 4189). However, in his Initial Decision, 
the Examiner concluded that "he was in error" in receiving data on channel 
distribution between Illinois and Missouri, and that such "data should have 
been excluded" (R. 4924, Concl. 14, fn. 4). Broadcast House excepted to 
the Examiner's action in thus excluding evidence which he had originally 
received (R. 11444, Broadcast House Exception No. 31). In its final Deci- 
sions the Commission failed to set aside this ruling of its Hearing Exam- 
iner and ignored the evidence proffered by Broadcast House, originally 
received but subsequently excluded by the Examiner, showing that Illinois 
had not received a fair share of VHF assignments and that here was an 
opportunity to rectify that disparity in some degree (R. 5252, Fdg. 5). 

The foregoing data was highly pertinent to a proper application of 
the Congressional mandate embodied in Section 307 (b) of the Communica- 
tions Act, requiring an equitable distribution of radio service among the 
several states. It showed that Dlinois had fared badly in the original 
1952 Table of Assignments -- with not a single VHF channel allocated to 
the entire southern half of the populous State of Illinois. It showed that 
the instant proceeding was the last opportunity (under the existing alloca- 
tion table) for important communities in southwestern [Dlinois to have a 
television station and origination facility of their own -- by an applicant 
with "roots" in Dlinois and proposing to place special emphasis on the 
underserved and different needs of southwestern Illinois. 

In numerous other instances, where state lines were involved, the 
Commission has repeatedly held that the state aspect of Section 307 (b) is 
relevant and must be considered in giving effect to the mandate of Congress. 
Newark Broadcasting Corp. , 3 RR 839 (1947) (Class III AM facility -- New 
York and New Jersey); WBNX Broadcasting Co. , 4 RR 205 (1948) (FM facil- 


ity -- New York and New Jersey); Bamberger Broadcasting Service, 3 RR 
1069 (1947) (TV facility -- New York and New Jersey); Dockets 8736 et al., 
8 RR 213, 215 (1952) (TV allocations -- Philadelphia, Pa. and Camden, 

N. J.); Cf. Mt. Scott Telecasters, Inc., 9 RR 499 (TV facility -- Port- 
land, Ore. and Vancouver, Wash.). Its failure to consider such factors 


here was reversible error. 
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C. The mere fact that St. Louis and East St. Louis are included 
in the same "metropolitan area" by the Census Bureau does not mean 


that they are not "separate communities" for Section 307 (b) purposes. 
-- In concluding that East St. Louis and St. Louis are not separate 
communities for Section 307(b) purposes, the Commission relies in 
substantial part on the fact that St. Louis and East St. Louis (under 
more or less mechanical rules employed by the Census Bureau) were 
included in the same "metropolitan area" by that agency in 1950 
(R. 5252-5253, 5349-5350). But for this action by the Census Bureau, 
the Commission would not have reached the conclusion which it did. 
Census Bureau concepts, we submit, are not decisive in the instant 
proceeding. 

Even though two cities may be in the same metropolitan area, 
it cannot be gainsaid that they may still be separate and distinct 
"communities" for purposes of Section 307 (b), and the Commission 
has squarely so held: ''The fact that the two cities are a part of the 
same metropolitan district . . . does not diminish the separate 
identity of the communities."' Utica Observer-Dispatch, Inc., 3 RR 
265, 272 (1946). That the Census Bureau's listing should not be con- 
trolling naturally follows from the fact that the basic test used by that 
agency in determining what cities should be included in the same metro- 
politan area is for the most part a mathematical one (see R. 5253): 


2. Where 2 cities of 50,000 population or over are 
within 20 miles of each other, they ordinarily will be 
included in the same [ metropolitan] area. 


St. Louis, Missouri and East St. Louis, Illinois are within 20 miles 

of each other. They each have a population in excess of 50,000. Thus, 
they are "lumped together" by the Census Bureau under the foregoing 
basic rule, even though in different states and regardless of integration 


or lack of integration. 


That the Commission does not deem itself bound by the Census 
Bureau's definition of ''standard metropolitan area" in arriving at an 


equitable Table of Assignments consonant with Section 307 (b) of the 
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Act ("states" and "communities") is evident from the Sixth Report. In 
that Report, unlike the earlier table adopted in 1945, channels were 
assigned "to cities and not to [ metropolitan districts or] areas" (para. 


326) > The number of channels allocated to a given community was 


based on the population of the "central city" and not on the population 
of the entire metropolitan area (Sixth Report, para. 68; cf. WCAE, Inc., 
8 RR 247, 249 (1952)). The Commission in some instances made 
joint assignments to cities which were not in the same metropolitan 
area; in other instances it made separate assignments to cities within 
the same metropolitan area. For example, the Census Bureau in 1950 
included New York City, Newark, and various other cities in a "standard 
‘metropolitan area of New York - Northeastern New Jersey."" Notwith- 
standing the Census Bureau's alleged finding of "integration," the Com- 
mission "was not convinced that such common interests exist'' between 
New York City and Newark "so as to warrant the treatment of these 
cities as one community for assignment purposes" (paragraph 326), 
with the result that specific separate assignments were made to New 
York City and Newark and also to Paterson, New Brunswick, and Mont- 
clair, New Jersey (Rule 3.606) -- all of which are in the Census 
Bureau's standard "New York - Northeastern New Jersey metropolitan 
area." 

Similarly, in making assignments to Norfolk, Portsmouth, and 
Newport News, the Commission made this pertinent observation 
(Sixth Report, para. 731): "We do not believe, however, that the 
census definitions should be controlling here for assignment purposes." 
Thus, five channels were assigned to these three cities jointly (Rule 
3.606) even though the Census Bureau, under its "basis test,'' regarded 
only two of these cities as belonging to the same "metropolitan area." 

Likewise the Commission made separate assignments to Alton 
and Belleville, Dlinois, even though both these cities are in the 


i By virtue of the 15-mile rule such channels were, of course, equally available to nearby unlisted 
communities (Rule 3.607 (b) ). 
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"St. Louis metropolitan area" as defined by the Census Bureau, a fact 
which completely explodes the Commission's reasoning that the various 
cities in the St. Louis metropolitan area are not ''separate communities" 
for television allocation purposes under Section 307(b). Although Easton, 
Allentown and Bethlehem (Penn.) are regarded by the Census Bureau as 
one metropolitan area, the Commission assigned separate television 
channels to each of these three cities, a clear indication that the Census 
Bureau's action "lumping" cities together for Census purposes does 

not make them a "composite community." If that action by the Census 
Bureau were decisive, the Commission's decision (affirmed by the 
Supreme Court) in the famous Allentown case, 349 U.S. 358, granting 


an AM frequency to Easton on 307 (b) grounds would indeed be anomalous. 


In short, the Commission in its Sixth Report did not deem itself 
bound by the Census Bureau's "findings" that cities were or were not a 
part of the same metropolitan area. Where the Census Bureau appar- 
ently found "integration ,'' the Commission did not (e. g., Newark and 
New York; Easton, Allentown, and Bethlehem). Conversely, where the 
Census Bureau found no integration the Commission nevertheless made 
joint allocations (e.g. , Norfolk, Newport News and Portsmouth). The 
Commission in each of these instances made its decision, rejecting the 
Census Bureau's contrary "determination," on a comparatively skimpy 
record (on the particular point) as contrasted with the detailed showing 


presented in this case. 


1 These illustrations of separate television assignments to cities in the same metropolitan area can be 
multiplied ad infinitum; Gary and Hammond, Ind., and Chicago, Elgin, Aurora, Joliet and Waukegan, 
Ill,, all received separate assignments though they are all part of the “Chicago metropolitan area.” 

The same is true of Ashland, Ky., and Huntington, W. Va., of Detroit and Pontiac, Mich., and of 
Augusta, Ga. and Aiken, $.C. Birmingham and Bessemer received separate assignments, notwithstand- 
ing the fact that they are both part of the Birmingham metropolitan area. Likewise, the Commission 
made separate assignments to Greensboro and Highpoint, to Canton and Massillon, to Warren, Sharon 

and Youngstown, and to Pittsburgh and Washington, Pa, -- each of these groups of cities being listed 

by the Census Bureau as part of the same “metropolitan area.” In several instances certain channels 

were assigned to hyphenated cities in the same metropolitan area, with separate assignments to a particular 
city in that metropolitan area (e.g., Albany-Schenectady-Troy, with a separate channel to Schenectady; 
Norfolk-Portsmouth-Newport News, with a separate channel for Norfolk-Portsmouth; Buffalo-Niagara 
Falls, with two additional] channels for Buffalo only; Wheeling-Steubenville with a separate channel for 
Wheeling). Likewise, a number of channels were assigned jointly to two or more cities which, under 

the Census Bureau's standards, did not constitute a “metropolitan area” (e.g., Salinas-Monterey, Calif. ; 
Champaign-Urbana, Ill. ; Brownsville-Harlingen-Weslaco, Texas). 
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Congress, in the Radio Act of 1927 and the Communications Act of 
1934, as amended, has in one phraseology or another provided for 
equitable distribution of facilities -- in its present form (states and 
communities) since 1936. The Census Bureau's concept of "metro- 
politan area" was used for the first time in the 1950 Census. Congress 
could scarcely have had that concept in mind in the "30's."" Further- 
more, Congress delegated to the Commission and not to the Census 
Bureau the task of making an equitable distribution of "radio service" 
to the several states and communities. The Census Bureau ignores 
state lines (R. 5253, fn. 4); the Commission cannot (Section 307 (b) ). 
Hence, the Census Bureau's actions are in no way conclusive on the 
307 (b) point. 


D. East St. Louis is a community separate and distinct from 
the city of St. Louis. -- The Mississippi River bifurcates the St. Louis 
metropolitan area into two segments of approximately equal size (area- 
wise), thus placing the city of St. Louis, St. Louis County, and St. 
Charles County on the Missouri side, and Madison County and St. Clair 
County (in which East St. Louis is located) on the Illinois side. The 
city of St. Louis has a population of 856,796, St. Louis County has a 
population of 406,349, and St. Charles County a population of 29,834 
-- a combined population of 1,292,979 persons on the Missouri side. 
Madison and St. Clair counties (the eastern half of the St. Louis metro- 


politan area), have a population of 388,302, the second largest metro- 


politan area in Ilinois, being exceeded only by Chicago. In this portion 
of the St. Louis metropolitan area are four [linois cities with popula- 
tions in excess of 25,000: (1) East St. Louis with a population of 
82,295; (2) Belleville, 32,721; (3) Alton, 32,550; and (4) Granite City, 
29,465. East St. Louis is the fourth largest city in the state of Tlinois. 
(R. 3467, 3514) For the past several decades, the population of the 
Illinois half of the St. Louis metropolitan area has been increasing 
more rapidly percentage-wise than the Missouri half -- 22.8% increase 
during the last decade for the east half as against 17.4% for the 
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metropolitan area as a whole (R. 3513-3514; CBS Ex. 40, p. 76, 
Chart II-2). 

The two halves of the St. Louis metropolitan area, being in dif- 
ferent states, have separate police departments, fire departments, 
highway departments, zoning authorities, school systems, judicial 
systems, tax systems, and forms of local government. They elect 
different local, state and federal officials. Missouri has a state income 
tax; Illinois does not. St. Louis has a city earnings tax; the Illinois 
cities do not. On state matters, people on the west bank look to Jeffer- 
son City, Missouri, their state capital. People on the east bank look 
to Springfield, Illinois. Litigation arising on these opposite banks of 
the river goto different local and appellate courts -- state matters to 
St. Louis and thence to Jefferson City, Missouri, in the one instance, 
and to Belleville and thence to Springfield, Dlinois, in the other. 
Federal litigation takes an equally divergent course: Missouri is part 
of the Eighth Circuit sitting in St. Louis; Illinois is part of the Seventh 
Circuit sitting in Chicago (R. 3469, 3492-3493; Tr. 3703-3704). 

There are no free bridges across the Mississippi River in the 
vicinity of St. Louis and East St. Louis. Tolls are exacted on commerce 
using these bridges. There is no single company furnishing local 
transportation to both the east and the west banks. Persons using bus 
service on the east bank are dropped at Eads Bridge where they board 
the buses of another system serving St. Louis and the west side sub- 
urbs. The same is true of travel in the other direction (R. 3483, 

Tr. 3512). Utilities (gas, light and water) are furnished residents of 
the east bank by entirely different companies than those furnishing like 


utilities to persons on the west bank. These utilities function under 
different state regulatory commissions. People on the east bank are 
not served by the St. Louis Post Office. They have their own post 


offices (R. 3490). Contrary to an implication in the Commission's 
findings (R. 5253, Fdg. 9), the telephone company levies a long-distance 
telephone toll charge on calls between East St. Louis and cities on 
the Missouri side (including St. Louis). No such tolls are charged 
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between St. Louis and many of its suburbs on the west bank; similarly, 
none is charged between East St. Louis and nearby towns on the east 
bank in Illinois (R. 3490; Tr. 3359-3360). 

The two halves of the metropolitan area have no Chamber of 
Commerce, no Community Chest and no civic or fraternal organizations 
in common. Communities on the West Bank are served by the St. Louis 
Chamber of Commerce and the St. Louis Community Chest. Persons 
on the east bank are served by comparable organizations of their own 
on the Illinois side. The same is true, almost without exception, in the 
case of other civic, religious, fraternal, business, professional and 
cultural organizations. They are entirely separate (R. 3484-3488, 
3521-3522, 3619). Towns on the east bank (East St. Louis, Belleville, 
Alton, Granite City, Collinsville and Edwardsville, Illinois) are not 
residential suburbs of St. Louis. Working members of 69.9% of all 
East St. Louis families all work in East St. Louis -- not in St. Louis 
(R. 3649). These east bank communities have their own city govern- 
ments, school systems and police departments. They have their own 
civic, fraternal, religious, and like organizations separate and distinct 
from those of St. Louis. These differences show conclusively that East 
St. Louis and St. Louis are different communities. They show that East 
St. Louis has needs different from those of St. Louis, needs which can 
only be fulfilled by "transmission facilities" of its own under Section 
307 (b). 3 
As heretofore noted, the Commission in its Sixth Report made UHF 
allocations to Belleville and Alton (Rule 3.606). Both of these cities are 
part of the St. Louis standard "metropolitan area" (R. 5252-5253). In 
making specific assignments to Alton and Belleville, the Commission 
apparently deemed them separate communities.’ But if Alton and Belle- 
ville are "separate communities", as evidenced by the fact that they were 


1 : ; 
There was no need to make a separate assignment to East St. Louis because it was eligible for a 


St. Louis channel under the 15-mile rule. 
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given specific allocations, even though in the same metropolitan area as 
St. Louis, there can be no question on the basis of the present record 
that East St. Louis is likewise a separate community. The Broadcast 
Bureau agreed, and the Examiner likewise so found (R. 4921, Concl. 6). 
In fact, on the basis of a much less extensive record than the one here 
before it, the Commission has heretofore expressly held, inan AM 


case; that Belleville (Illinois) and East St. Louis (Illinois) are sepa- 


rate and distinct communities as between each other and vis-a-vis St. 
Louis (Missouri) for Section 307(b) purposes. Belleville News-Democrat, 
4 RR 1043, 1056-1057 (1950). Likewise, in his Memorandum to this 

Court in opposition to a stay in Case No. 12314, the Commission's Gen- 
eral Counsel (in explaining the stay issued by this Court in Case No. 12040) 
described Broadcast House's instant application as one requesting a new 
station "in East St. Louis, Illinois, a different community in a different 
state from the community in which its existing station [on Channel 36 in 
St. Louis] was authorized", a representation which the Commission has 
now repudiated in the decision here appealed from. 

Thus, the key question in the Section 307(b) phase of the instant 
proceeding is not whether East St. Louis and St. Louis are separate com- 
munities, which they unquestionably are, but whether East St. Louis 
(and the other Illinois communities of which it is the "hub") are of suf- 
ficient importance and sufficiently distinct in their needs and require- 
ments to merit a facility of the type sought as against other applicants 
requesting the same facility for the principal city of the metropolitan 
area. To those matters we now address ourselves. 

E. East St. Louis and other Illinois communities of which it is the 
"hub" are important in their own right; they are not mere appendages of 
St. Louis. -- East St. Louis is a significant community in its own right. 


It is an important industrial and manufacturing area; it is a transportation 


y A Section 307(b) precedents in the AM 


$s pointed out under a subsequent heading (infra, pp. 39, 
field cannot be cited indiscriminately in the television field. However, the Belleville case is equally 
sound in either field for the proposition that St, Louis, East St. Louis and Belleville are each a separate 
“community” as that word was used in Section 307(b) of the Act. 
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hub; it is a livestock center. It is surrounded by the rich agricultural 
and mining counties of southwestern Illinois (R. 3463-3694). 

The two east bank counties in Illinois (the eastern half of the St. 
Louis metropolitan area) are a large and highly diversified industrial and 
manufacturing center. At least 33 different kinds of products are manu- 
factured in these two counties. There are 426 separate manufacturing 
establishments on the east bank, with 93 in the city of East St. Louis 
alone (R. 3497, 3500, 3611-3617). 56,354 persons were employed during 
the first quarter of 1951 in St. Clair County in various types of industries. 
These persons received a quarterly payroll of $49,273,000. Madison 
County is even more heavily industrialized, and during the same quarter 
70,349 persons were gainfully employed in various industries at a quarter- 
ly payroll of $64,750,000 (R. 3498-3499). The annual dollar value of St. 
Clair County industrial products amounts to about $374,000,000, and this 
figure is far exceeded in Madison County (R. 3499). East bank products 
are marketed in every part of the nation and in many foreign countries. 
Raw materials for use in manufacturing come to the east bank from all 
parts of the globe (R. 3498-3500). 

The two east bank counties have 4,513 retail outlets with annual 
sales aggregating $411,699,000. 15,993 persons are employed in these 
retail establishments with an annual payroll of $30,750,000. These two 
counties have an effective buying income of $647,835,000. They have 


371 wholesale trade establishments employing 3,778 persons at an annual 
payroll of $9,329,000 (R. 3501-3502). St. Clair County alone was, ex- 


cept for the Chicago metropolitan area, the largest Illinois market in 
food sales, automotive sales and filling station sales and the third largest 
Illinois market in total retail sales (R. 3650-3659). 6,236 persons are 
employed in service trades in 1,463 establishments at a total annual pay- 
roll of $11,032,000 (R. 3501-3502). On December 30, 1950, the finan- 
cial institutions in the two counties reported local bank deposits of 

$258 ,354,000 and time deposits of $107,044,000. East St. Louis (in- 
cluding National City) showed debits to deposit accounts totaling $1,378, 
261,000 as of December 30, 1951. The 23 savings and loan 





« 
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associations in the two east bank counties reported savings capital of 
$30,834,000 and first mortgage loans outstanding of $36,342,000 as of 
December 31, 1950. United States Savings"'E"' Bond sales for 1950 
totaled $8,557,000 in these two counties (R. 3502-3503). During the 

same year, post office receipts for East St. Louis, Belleville, Alton and 
Granite City totaled $1,481,000. The two east bank counties had a total 
labor force of 158,924 persons in 1950. The Dlinois State Employment 
Service estimated that as of January 15, 1954, the labor force had in- 
creased to 167,450 persons (R. 3501-3505, 3650-3659). Most of the people 
who live on the east bank work on the east bank. The record shows that 





only 18.2% of the families in East St. Louis have one member or more 
employed in St. Louis; and that 69.9% of the working members of all 
East St. Louis families all work in East St. Louis (R. 3649). 

The east bank has very substantial commercial and transportation 
facilities. Twenty different trunk and switching railroad lines operate 
into East St. Louis, making 35 daily scheduled stops at the passenger 
depot. One railway alone (Alton & Southern) loaded and unloaded 486 ,957 
freight cars on the east bank in 1953 (including 160,953 in East St. Louis). 
Twenty-six different classes of goods were loaded and unloaded in East 
St. Louis. Five interurban and seven interstate bus companies have 
terminals in East St. Louis. The city is served by 13 trucking lines and 
has its own municipal airport (R. 3505-3507, 3512). The record discloses 


similar, substantial commerce and transportation facilities for Belle- 
ville, Granite City, Alton and Collinsville (R. 3508-3511). There are 
five major barge line terminals in East St. Louis. Major grain elevators 


ship and receive grain by barge in that city (R. 3510). 

The livestock market at National Stock Yards , immediately ad- 
jacent to East St. Louis, led all United States markets in salable re- 
ceipts of hogs in the first six months of 1954 and in four of the seven pre- 
ceding years. Cattle and sheep also are marketedthere. There are 
three major packing plants--Armour and Company, Swift and Company, 
and Hunter Packing Company. The National Stock Yards Bank, with 
deposits of $100,000 ,000, is the world’s largest stockyard bank (R.3511, 
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3518). The east bank is also important for its mining and drilling opera- 
tions. During the first quarter of 1951, the two counties had 45 units 

in the mining industry with 2,086 employees and with a quarterly payroll 
of $2,217,000 (R. 3496-3497). (Tr. 3517). 

Many major projacts are currently in progress in East St. Louis 
and in adjacent areas of the east bank. For example, a $6,900,000 
school building program has been approved by the East St. Louis voters, 
and the school building program is underway. Several new large-scale 
shopping centers and super-market grocery stores are being constructed. 
A $5,000,000 aluminum fabrication plant is being built. The Dow Chemi- 
cal Company has built the only magnesium extrusion plant in the world 
at Madison, Tllinois. St. Clair and Madison Counties each contain a 
major military installation -- the two largest such installations in the 
entire St. Louis Metropolitan Area (R. 3511-3512). 

There are seven United States governmental offices in East St. 
Louis, such as the United States Court for the Eastern District of Illinois, 
United States Attorney, FBI, Livestock Branch of the Production and 


Marketing Division, United States Department of Agriculture (at National 
Stock Yards adjacent to East St. Louis), Alcohol and Tobacco Tax Di- 
vision of the United States Treasury, and seven [Illinois state offices in 


that city (e.g. , Department of Public Health Laboratories, Child Wel- 
fare Division, and Grain Inspection Bureau) (R. 3493-3494). The city 
governments of the four east bank cities with over 25,000 population had 
total general revenues of $3,031,000 in 1950 and expended the sum of 
$3,269,000 in that year. These same cities had a total of 893 employees 
and an aggregate payroll of $158,400 during the month of October, 1949. 
During the 1949-1950 school year, the city school systems of these four 
municipalities were operated at a cost of $4,533,000, had a total enroll- 
ment of 30,345 students, employed 1,110 teachers and operated 69 


separate elementary and secondary schools (R. 3494-3495). 


Both St. Clair and Madison counties on the east bank are impor- 
tant agricultural areas. Produce from St. Clair County's 2,438 farms 
averages $12,000,000 annually; while produce from the 3,201 Madison 
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County farms averages $15,000,000 annually. The farms of these two 
counties are valued at over $92,000,000. Much of the produce is marketed 
in the East St. Louis area. Most of the livestock is marketed at National 
Stock Yards in National City, Illinois, which is adjacent to East St. Louis. 
Diversified farming (wheat, corn, soybeans, and hay), poultry raising, and 
dairy production are paramount agricultural pursuits (R. 3495-3496). 

The east bank qualifies as a cultural center in its own right. It has 
six colleges, including two dating back to the early 19th Century, anda 
college of aeronautics which was a pioneer in its field -- Shurtleff College 
at Alton, McKendree College at Lebanon, Monticello College at Godfrey, 
Belleville Junior College at Belleville, The Principia, north of Alton, 
and Parks College of Aeronautical Technology, south of East St. Louis 
(now part of St. Louis University) (R. 3516-3517). In addition to the 69 
public schools in East St. Louis, Belleville, Alton, and Granite City, 
these cities also have 32 parochial schools (R. 3495, 3517-3518). The 
east bank has five public libraries containing over 183,000 volumes. 

East St. Louis has a public library supported by a special tax (R.3518- 
3519). There are 241 churches and synagogues of all major denomina- 
tions on the east bank (R. 3519-3521). The city of Alton has a concert 
orchestra. Alton, Belleville, and Granite City sponsor an annual concert 
series by professional artists. At Collinsville, a high school orchestra 
presents a series of concerts every year (R. 3522-3523). The major 
cities on the east bank have 473 social organizations of their own, many of 
them affiliated with state and national groups (R. 3620-3629). 

Finally the east bank has four daily newspapers of its own: The Alton 
Telegraph, the Belleville Advocate, the Belleville News-Democrat, and 
the East St. Louis Journal, with a combined daily paid circulation in ex- 
cess of 76,000 copies. Collinsville has a weekly (Herald) and Granite 
City a twice-weekly paper (Press-Record) (R. 3523-3524). The Journal 
under the general managership of P. H. Wire since its acquisition by the 
Lindsay-Schaub interests in 1932 (Tr. 3262), has grown into a substantial 
daily , comparable in size and advertising linage to those published in 
much larger cities (cf. R. 3660-3679). It has a circulation of almost 
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30,000, and many issues average 30-40 pages (R. 3960-3963; BH Ex. 
21). It is the largest daily published in southern or southwestern Illinois . 
Like other Lindsay-Schaub dailies it is an "independent newspaper" 
(Tr. 2319). Notwithstanding the national reputation of the two St. Louis 
dailies (the Post Dispatch and the Globe), the Journal's circulation in 
East St. Louis exceeds that of both those papers combined (24,469 versus 
19,775). The Audit Bureau of Circulation figures show that in the East 
St. Louis city zone, 82.7% of all households taking one or more daily 
newspapers take the East St. Louis Journal. Conversely, 42% of these 
households take the Journal to the exclusion of all other newspapers 
(R. 3524, 3630-3679). |The circulation of the Journal in the East St. 
Louis city zone has increased 31% in the period from 1946 to 1953; the 
circulation of the St. Louis newspapers in that same area has decreased 
11% from 1946 to 1953, and 14.7% since 1949 (R. 3649). As a conse- 
quence, a substantial number of national advertisers in daily newspapers, 
in order to cover the St. Louis market, have found it necessary to ad- 
vertise in the Journal as well as in the Globe or the Post Dispatch (Tr. 
3638-3639; 3663-3664; R. 3660-3678). 

It is thus apparent that East St. Louis is a substantial community 
in its own right and the "hub" of a substantial number of smaller com- 
munities in southwestern Illinois. To contend that it is a Bethesda, a 
Georgetown, or a Huntington Park is ludicrous. The Commission prac- 
tically admits as much (R. 5349, Concl. 9). Huntington Park, a small 
incorporated community, was entirely surrounded by the city of Los 
Angeles. It was in the same county and the same state, with no hinter- 
land of which it was the hub. Its needs and interests were not substantially 
different from those of Los Angeles. In contrast, East St. Louis is not 
surrounded by St. Louis. It is the hub of the eastern half of the St. Louis 
metropolitan area. It is located in a different state. It has its own edu- 
cational, civic, business, governmental, political, and religious organi- 
zations which are completely separate from those of St. Louis. 

1 fronically enough, in Belleville News-Democrat, 4 RR 1043, 1057 (1950), where the Commission 
held that Belleville and East St. Louis are “separate communities” as between each other and vis-a-vis 


St. Louis for Section 307(b) purposes, the Commission distinguished its earlier decision in the Huntington 
Park case, 5 RR 721 (1950) on these very grounds. 
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F. The needs of southwestern Illinois differ markedly from those 


of St. Louis and those needs are inadequately served by the St. Louis 
stations. -- East St. Louis and St. Louis, located as they are in different 
states, with toll bridges between, differ vitally in their program in- 
terests and needs: They have different political, geographic, economic, 
and social interests. They have separate police departments, fire depart- 
ments, highway departments, school systems, judicial systems, civic, 
religious and fraternal organizations, tax systems, forms of local govern- 
ment, separate business and professional organizations (R. 3463-3694). 

In short, East St. Louis and the city of St. Louis (and the East and West 
Banks of the Mississippi of which they are a part) have separate and 
distinct needs, interests, problems, and program requirements. To 
intimate that they do not (R. 5256, Fdg. 15) is to ignore the Commission's 
own basic findings (R. 5252-5255, 5350, 5368). 

The needs of the Illinois side are not adequately cared for by mass 
media on the Missouri (St. Louis) side. Unlike the East St. Louis Journal, 
the St. Louis newspapers (and the same can be said for the AM and tele- 
vision stations in St. Louis) do not provide intensive coverage of events 
on the east bank, nor do they have separate sections (or separate news- 
casts) devoted to east bank events. They carry little, if any, advertising 
by east bank merchants. Retailers operating stores on both sides of the 
river advertise their east bank stores in east bank newspapers (R. 3489, 
3523-3525; Tr. 3697). They make little use of radio or television sta- 
tions in St. Louis (Tr. 3693-3694). 

The two television stations then on the air in St. Louis were moni- 
tored for the week of October 9-16, 1954. During that entire week KSD- 
TV made no "public service announcements pertaining to East St. Louis 
or the Greater East St. Louis area", notwithstanding the fact that the 
opening "kickoff" for the East St. Louis Community Chest drive started 
on October 11, 1954 and was given substantial publicity in the East St. 
Louis Journal (St. Louis depositions, pp. 114, 120). During the same 
week only one broadcast by KWK-TV could be connected even remotely 
with the East Bank communities--KWK-TV in connection with one public 
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service announcement for the St. Louis Red Cross interviewed a captain 
stationed at Scott Field, Illinois. (St. Louis depositions, p. 123). 

With more population and more advertising revenue on the Mis- 
souri side, as the Examiner himself noted (R. 4922, Concl. 9), itis 
inevitable that radio and television stations located in St. Louis concen- 
trate on the needs of the west bank (Tr. 3521, 3700-3702, 3743). Not 
until southwestern Illinois obtains a station of its own (with studios on the 
Illinois side), operated by a licensee with some "roots" and "interests" 
in Illinois, will the needs of the east bank be adequately cared for. 

G. The Commission's holding that VHF channels must be assigned 
"wherever possible to larger cities" contravenes the mandate of Section 
307(b). -- In paragraph 8 of its Conclusions, the Commission (after 


noting the "differing propagation characteristics of VHF and UHF fre- 
quencies") states that allocations in the Sixth Report (April 14, 1952) 
were based on the premise that VHF channels should be assigned "wherever 


possible to larger cities", citing paragraphs 601, 604 and 621 of the Sixth 
Report (R. 5348). 

This statement, to begin with, is an oversimplification of the under- 
lying philosophy of the Sixth Report. The Commission conveniently ig- 
nores language used elsewhere in that Report (paragraph 68): 


. - » consideration was given to the advantages of VHF channels 
for obtaining wide coverage. Also, it was considered more im- 
portant for each of the several cities in the area to have at least 
one channel than for the largest of the cities to have the maximum 
number of channels indicated. Andasafurther example, cutting 
across the criterion of population size as a basis for the number 
of channels assigned to a particular city was the criterion of in- 
suring an equitable distribution of facilities to the several states. 
Thus, the Commission has attempted to provide at least some 
VHF channels to all states even though in some cases an assign- 
ment might otherwise have been made to a large metropolitan 
center in an adjacent highly urbanized state. 


Similarly, in rejecting DuMont's proposal to place at least four 
VHF channels in the larger markets so as to accommodate all four 
1 Congressmen Springer and Price of Illinois appeared as public witnesses in the instant proceeding 
and succinctly summarized the reasons why southwestem Illinois needed television origination facilities 


of its own. Excerpts and summaries of pertinent portions of their testimony are reproduced in Appendix 
A to the instant brief. 
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networks, the Commission said (Sixth Report, paragraph 79, cf. para- 
graph 81): 


The Commission, on the other hand, believes that on the basis 
of the Communications Act it must recognize the importance of 
making it possible with any table of assignments for a large 
number of communities to obtain television assignments of 
their own. In the Commission's view as many communities 

as possible should have the opportunity of enjoying the ad- 
vantages that derive from having local outlets that will be re- 
sponsive to local needs. We believe with respect to the 
economic ability of the smaller communities to support tele- 
vision stations that it is not unreasonable to assume that 
enterprising individuals will come forward in such communi- 
ties who will find the means of financing a television operation. 
The television art is relatively new and opportunity undoubtedly 
exists for initiating various methods of reducing television 
costs. 


Accordingly , in line with these principles, the Commission allo- 
cated VHF channels to nine cities in Missouri with a smaller population 
than East St. Louis, Illinois; in fact Springfield, Missouri, with a popu- 
lation of only 66,731 was assigned two VHF channels (R. 3688, 3690; 
Tr. 4151). 

The interpretation which the Commission chose to place on its 
Sixth Report (that wherever possible VHF channels should be allocated 
to the larger cities---with the result that St. Louis obtains its fifth VHF 
facility before East St. Louis and southwestern Dlinois receives its first) 
is demonstrably contrary to Section 307(b) on still another score. As 
this Court knows from the various ''deintermixture" appeals it has con- 
sidered ; the Sixth Report (1952) was originally predicated on the 
principle that the "intermixing" of VHF and UHF channels would result 
in the manufacture of nothing but all-channel receivers and thus promote 
the development of UHF. Operating on this premise, the Commission in 
its Sixth Report (1952) allocated four VHF channels (Channels 4, 5, 9, 
and 11) and three UHF channels (Channels 30, 36, and 52) to St. Louis, 


: See Coastal Bend Television Co. v. Federal Communications Commission, 98 U.S. App. D.C. 251, 
234 F. 2d 686 (1956). 





38 


Missouri . It also assigned a UHF channel to Alton and another to 
Belleville, Illinois, these cities being part of the St. Louis Metropolitan 
Area (1 RR 53:606). So long as it appeared that VHF and UHF would 
exist side by side, the Commission could rightly contend that its Table of 
Allocations fulfilled the requirements of Section 307(b) if the VHF and 
UHF allocations to a given area in combination resulted in an equitable 


distribution of television frequencies. 

But in its June 26, 1956 Report in Docket 11532 (13 RR 1571, 1574, 
1581-1584), subsequent to this Court's consideration of the first ''de- 
intermixture" appeals from the Commission's Orders of November 10, 
1955, the Commission concluded that UHF could not survive in areas 
with two or more VHF services, particularly where the VHF stations 
were affiliated with the two major networks (CBS and NBC). In its June 
26, 1956 Report and in half-dozen subsequent special proceedings order- 
ing deintermixture (Report and Order of March 1, 1957, 22 FCC Re- 
ports 293-405), the Commission has at long last recognized that UHF 
stations cannot exist in the shadow of multiple VHF services: "Two 
commercial VHF stations are already operating in St. Louis in addition 
to an educational VHF station, and a third commercial VHF station is 


expected to commence operation shortly. Although a UHF station is 
still operating in the area . . . indications are that the UHF station 
could not survive the advent of the third commercial VHF . . . In light 


of our action adding VHF Channel 2, there is little likelihood that opera- 
tion on UHF channels in St. Louis would be feasible on a regular basis 
for some time to come" (22 FCC Reports 318, 329, 330). It was in 
recognition of this principle that the Commission in its March 1, 1957 
Report and Order allowed KTVI (the last remaining UHF station in the 
entire St. Louis area) to shift from UHF Channel 36 to VHF Channel 2 


1 Under the 15-mile Rule (Rule 3.606(b)) these channels were, of course, also available to any 


unlisted city within 15 miles of St. Louis. 


2 Cf. the Commission's recent statement in the Albany-Schenectady- Troy deintermixture proceeding 
(14 RR 1501, 1510): "Our experience in other markets convinces us /that/ the advent of a second VHF 
station in a UHF market, such as Albany-Schenectady-Troy, would, in all probability, destroy the 
ability of the existing UHF stations to continue to provide service in the area”. It has thus become 
axiomatic that even existing UHF stations cannot survive, and a fortiori that new UHF stations cannot 
gain a foothold, in markets served by two or more VHF stations. 
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when the latter channel was shifted from Springfield, Ilinois to St. Louis, 
Missouri. 

In short, UHF allocations to communities on the outskirts of larger 
metropolitan cities with multiple VHF stations are "paper allocations". 
They do not constitute "radio service", either signal or transmission, 
as that term was used by Congress in 1936. Stated another way, the Com- 
mission can no longer defend an overconcentration of VHF stations in 
one city on the premise that a nearby community will receive its equitable 
share of service on UHF. Since VHF is the only type of service which the 


entire St. Louis area (including southwestern Ilinois) will have under 


the existing Table of Allocations, the Commission is under a statutory 


duty to see that service of this type is equitably distributed "among the 
several States and communities'"'. Now that the Commission admits that 
UHF is "dead" in the St. Louis area, it cannot in 1957 defend as consonant 


with Section 307 (b) a combined VHF-UHF allocation table adopted on an 
entirely different premise--that the two types of stations could operate 


side by side in the same general area. Whether its March 27, 1957 
grant meets the mandate of Section 307(b) must be defended in the light 
of facts as they existed when the grant was made--not on the basis of a 
joint UHF-VHF pattern which it hoped would develop in 1952, a hope which 
died aborning. 

H. The Commission has misconstrued this Court's decision in the 
Huntington Park case. -- In concluding that East St. Louis and St. Louis 
are a single "community" for television allocation purposes under Sec- 
tion 307(b), the Commission misapplied this Court's decision in Hunt- 
ington Broadcasting Co. v. Federal Communications Commission, 89 
U.S. App. D.C. 222, 192 F. 2d 33 (1951). The Commission, we submit, 
has completely misconstrued the rationale of that decision, a case which 
Broadcast House relied on to support its contention that southwestern 
Illinois (East St. Louis) should have a first transmission facility before 
St. Louis received its fifth. 

The Huntington Park case dealt with an AM problem. In the AM 
(standard broadcast) field, as part of its statutory obligation under 
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Section 307(b) of the Act (Rule 3.24(b)), the Commission has divided the 
107 AM channels into four classes: The six local frequencies (Class 

IV) are designed to "render service primarily to a city or town and the 
suburban and rural areas contiguous thereto" (Rule 3.22(d)). The 
regional frequencies (Class II) are designed "to render service primarily 
to a metropolitan district and the rural area contiguous thereto" (Rule 
3.22(c)). The clear channels (Class I) and Class II stations are designed 


to render service "over an extended area and at relatively long dis- 
tances" (Rule 3.22(a) and (b)). In other words, as part of its 307(b) 
obligations, the Commission has already by rule set aside certain types 


of frequencies for very specific purposes. Asa result of this pattern, 
the type of facility sought is an important factor in determining in AM 
cases whether Section 307(b) is applicable as between applicants proposing 
to use the class of facility in question in the secondary vis-a-vis the 
principal city in the same metropolitan area--whether the applicant was 
requesting a "local," "regional" or "clear channel" facility. Huntington 
Broadcasting Co., 5 RR 721 (1950) affirmed 89 U.S. App. D.C. 222 
(1951); Rossmoyne Corp., 7 RR 117 (1951); Metropolitan Broadcasting 
Co., 5 RR 532 (1950). In the Huntington case, both the Commission and 
this Court repeatedly made mention of the fact that a clear channel Class 
II frequency (on which powers up to 50 kw are permitted), rather than a 
"local channel" (250 watts) was involved. There this Court expressly 
stated: "The Commission recognized that Huntington Park might well be 
entitled to what its rules define as a Class IV station, which operates on 
a local channel with a maximum power of 250 watts. But instead of apply- 
ing for such a local facility the appellant sought authority to construct a 
Class II station to operate on a clear channel with 5 kilowatts power." 

In other words, Class II frequencies on clear channels were not designed 
to serve as a "local outlet" for a hamlet like Huntington Park. The basic 
principle and the result would have been altogether different, as the Com- 
mission and the Court expressly noted, if the Huntington Park applicant 
had been seeking a 250-watt frequency (vis-a-vis Los Angeles) with a 
view to providing Huntington Park with its own outlet. In brief, in the 
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standard broadcast field the Commission has established four classes 

of channels, each designed for different uses and coverages. By rule the 
Commission has made a partial predetermination of Section 307(b) by 
designating specific classes of frequencies for different uses. Small 
communities are to be provided with their outlets, primarily by means of 
Class IV channels. Though perhaps "equitable," it is not deemed "ef- 
ficient" under Section 307(b) to assign a clear channel or even a regional 
facility to serve as a "local outlet" for a small "community" with other 
classes of AM facilities available for such limited purposes. 

However, in television (unlike AM) the Commission decided against 
channels of various classes. In its Third Notice the Commission orig- 
inally proposed three classes of television stations, i.e. , community, 
metropolitan and rural stations (Sixth Report, para. 143). But inits 
final allocation it decided on only one class of television broadcast station, 
with more minimum power required when the channel is used in large 
cities (Sixth Report, para. 143). Hence, since television frequencies 
are all of one class, the "coverage" and "transmission facility" aspect 
of Section 307(b) assume commanding importance, particularly when the 
record shows a dearth of "studio facilities" to take care of the 
separate needs of a substantial community. 

Stated another way, the Huntington Park stands for the proposition 
that where the Commission by rule (in recognition of Section 307(b) 
principles) has divided the AM broadcast frequencies into various classes 
of frequencies, with some designed for wide-area coverage and others 
for local outlet purposes, a small suburban community cannot demand a 
"wide-area" facility for a "local outlet’ use. But where (as in television) 


all frequencies are of one class, and where by reason of Section 307(b) 


all such frequencies must be equitably distributed "among the several 
States and communities," the Commission cannot ignore the different 
needs of separate "communities" in different states on any theory that all 
the channels must go to the principal city of a given metropolitan area 
and none to an important secondary city which (by reason of population 
densities and mileage separation) may be a part of the same metropolitan 
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area. In such situations, the following questions arise: Is the secondary 
city an important community in its own right or merely a residential 
suburb? Are the two cities a homogeneous entity or do they have differ- 
ent political, economic, civic, governmental, and educational organi- 
zations and problems? If the secondary city is a little hamlet, with no 
significant differences or needs, Section 307(b) may not be controlling. 
However, if the secondary city is an important community in its own right, 
greatly underserved radiowise. vis-a-vis the principal city, Section 307(b) 
is decisive, if the frequency is of the type equally available under the 
Rules to either community. That is this case. 

A few past precedents of the Commission will make this point clear. 
The Commission has repeatedly given effect to Section 307(b) in granting 
regional AM facilities, Class B FM channels, and television channels 
in contests between applicants for the principal city and important second - 


ary cities in the same metropolitan area. Newark Broadcasting Corp. , 
3 RR 839 (1947); WBNX Broadcasting Co., Inc., 4 RR 205 (1948) and 


Bamberger B/casting Service, Inc. , 3 RR 1069 (1947). Although Class III 
channels are primarily intended to render service to a "metropolitan dis- 
trict,'’ and although Newark and New York were part of the same metro- 
politan district, the Commission (as we have seen) awarded the frequency 
to the Newark applicant because of Newark's need for additional AM 
transmission facilities (the coverage being substantially identical since 
one of the New York applicants also proposed a transmitter site in New 
Jersey). Newark Broadcasting Corp. , supra. And in the New York 
television case, the Commission likewise decided that the sole applicant 
from Newark should be granted one of the New York channels because 

of 307(b) considerations (3 RR 1069). Cf. Mt. Scott Telecasters, Inc., 
(Portland-Vancouver), 9 RR 500, 500b (1953). 

In the New York FM case the Commission was confronted with a 
similar problem--with applicants from secondary cities (Newark and 
Paterson) competing against New York City applicants for the same 
facilities (all three being part of the same metropolitan district). 

There the Commission said (4 RR 205, 235-236): 
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As appears from the findings of fact, three of the 17 appli- 
cations request stations for New Jersey (Newark and Paterson) 
whereas the remainder request stations for New York. Hence, 
at the outset a determination must be made as to how many of 
the five available channels are to be assigned to New York and 
how many to New Jersey. This determination must be made 
in accordance with the provisions of Section 307 (b) of the 
Communications Act of 1934 which directs the Commission 
in acting on applications to provide a fair, efficient and 
equitable distribution of radio service among the several 
states and communities. 


At the present time there are eleven Class B_ FM stations 
authorized in the New York Metropolitan District. One is 
located in Newark, New Jersey, another in Alpine, New 
Jersey, and the remaining nine are in New York City. After 
careful consideration the Commission has determined that 
three of the five channels available for assignment in this 
proceeding should be assigned to New York City and the 
other two to the Northern New Jersey area. One of these 
will be allocated to Paterson which has no other Class B 
station and the other to Newark which has one existing 
Class B station. This will mean that 12 stations are 
assigned to New York City and 4 to Northern New Jersey. 
While such assignment will result in Northern New Jersey 
having approximately the same percentage of stations (25%) 
as it has percentage of the population in the New York- 
Northern New Jersey Metropolitan District (25. 5%), our 
determination is not confined to such mathematical calcula- 
tions. The record shows that Paterson, which is the third 
largest city in New Jersey witha population of 139, 656, 
has no Class B FM channel. Thus, while all Tof 

the Class B FM stations located in New York would be 
audible to listeners in both the Paterson and Newark areas, 
they cannot be expected to provide the citizens of these two 
communities with service comparable in any way to that of 
stations located in these cities and offering program services 
designed to meet their particular needs and requirements. 
For the foregoing reasons, the Commission is of the opinion 
that a Class B frequency should be assigned to Paterson and 
Newark respectively. 


In reaching this determination, the Commission has not 
overlooked the fact that a Class A Station has already been 
authorized for both Newark and Paterson. ass A 


stations are designed to serve limited areas, their service 


44 


areas being narrowly circumscribed by virtue of low 
power and fairly close spacing of other stations on the 
Same channel... . 


I. The mere fact that St. Louis is larger than East St. Louis 


does not render Section 307 (b) inapplicable.-- The mere fact that 

one city (the principal city) in the metropolitan area has a substantially 
larger population than the chief secondary city within the same 
metropolitan area does not mean that the latter is not entitled to its 

own transmission facilities, if (as here) the secondary city is a substantial 
community in its own right with different needs and requirements, and 
the Commission in other cases has so held. In the Rome-Utica case 

(3 RR 265), Rome had a population of 100,518, Utica a population of 

34, 214, and the entire metropolitan district a population of 197, 128. 

In the Newark-New York AM and TV cases(3RR 839, 3RR 1069), the city of 
New York had a population of 7, 454,995, the city of Newarka 

population of 429,760, and the entire metropolitan area a population 

of 11, 689, 520, of which 2, 900,000 were in northern New Jersey 

(3 RR 1069, 1079). In short, Newark's population was one-seventeenth 
that of New York City and one-twenty-seventh that of the metropolitan 
district. East St. Louis’ population is roughly one-tenth that of the 

city of St. Louis and one-twentieth that of the St. Louis metropolitan 
area. The New Jersey segment of the New York metropolitan 

district was approximately 25% of the over-all total; the population 

of the Dlinois portion of the St. Louis metropolitan area is likewise 
approximately 25% of the over-all total. If Newark and northern 

New Jersey is a separate "community" from New York City, and 
entitled to its own "transmission" facilities (TV, FM and Class III AM), 
as the Commission has heretofore held, so is East St. Louis and the 
east bank in Llinois separate and distinct from the city of St. Louis 

in Missouri, and entitled to a television facility of its own. 
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Any contrary holding would mean that as between St. Louis and 
East St. Louis, the tenth, twentieth or fortieth channel ad infinitum 
would go to the larger city, and the secondary city (even though in 
a different state with different needs) would never obtain an outlet 


of its own -- contrary to any sound construction of Section 307 (b). 


It seems patent from the foregoing discussion that the Com- 
mission was legally and factually in error in concluding that ''307 (b) 
considerations are not applicable" to the instant proceeding. The 
facts, for the most part, are not in dispute. What Congress meant 
when it added Section 307 (b) to the Act has been spelled out in a 
score of prior precedents-- all of which make it clear that where 
there is only one type of facility involved (and no prior setting aside 
of certain classes of frequencies for specialized uses), the mandate 
of Section 307 (b) requires an equitable distribution of origination 
facilities as well as signal coverage. In granting to St. Louis its 
fifth television facility before southwestern Illinois (East St. Louis) 
receives its first, with no other frequencies left for southwestern 
Illinois, the Commission has blatantly read out of the Act an all- 
important requirement laid down by Congress. 
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II 


Where Section 307 (b) Considerations are Applicable, 

a Comparative Evaluation of the Applicants Becomes 

Unnecessary 

Broadcast House, of the five applicants in the instant proceeding, 

alone proposed a station and studio location in southwestern Dlinois 
(East St. Louis). The others each proposed a fifth facility in St. Louis 
proper. As disclosed by the instant record East St. Louis (and south- 
western Illinois) is in greater need of the channel than St. Louis (and 
Missouri). The Commission has heretofore found, when it designated 
the five applications for hearing, that each of the applicants (except CBS) 
met minimum qualifications. With East St. Louis (and southwestern 
Illinois) having a greater need for the frequency, and with Broadcast 
House the only applicant seeking Channel 11 for use in that area, 
Section 307 (b) is decisive, and it becomes unnecessary to consider the 
various applications comparatively. Federal Communications Com- 
mission v. Allentown Broadcasting Corp. , 349 U.S. 358, 99 L. Ed. 
1147 (1955); see Newark Broadcasting Corp. , 3 RR 839 (1947); Utica 
Observer Dispatch, Inc., 3 RR 265 (1946); Bamberger B/casting 
Service, Inc., 3 RR 1069 (1947). 


The applicable precedents on this point are no where better 
summarized than in the Commission's petition for certiorari in the 
Allentown case (No. 451, Oct. Term 1954), pp. 10-11: 


In Section 307(b), Congress has directed an equitable 
distribution of broadcasting facilities among communities, 
rather than to the most deserving of competing applicants. 
Of course, mutually exclusive applications to serve the 
same community are resolved (assuming a need for 
service) by a comparison of the competing applicants’ 
ability to serve the need. Ashbacker Radio Corp. v. 
Federal Communications Commission, 326 U.S. 327. 
However, where mutually exclusive applications seek 
authority to serve different communities, the Commission 
determines first which community has the greater need 

for additional service, and then determines which applicant 
[ if there be more than one] can best serve its need... . 
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In the instant case, the Commission first found, 

applying the ‘choice of local service' principle, that 

Easton had a greater need for additional service than 

Allentown (a finding not challenged by the court below). 

Thereupon, finding that the only applicant to serve 

Easton was qualified, it granted the application of the 

Easton applicant. 
Thus, the Commission erred in not granting Channel 11 to Broadcast 
House, the only applicant requesting that facility for the "community" 


: . ie Scot 
with a greater need for a first television service. 


Il. 


Even if the Applications Were To Be Considered 
Comparatively, Broadcast House Should Have Been 
Preferred 


Although of the view that policy considerations underlying 
Section 307(b) and Rule 3.607(b) are decisive on the facts developed 
in this case, as requiring a first grant to East St. Louis rather than a 
fifth grant to St. Louis, Broadcast House is of the opinion that it was 
also entitled to a grant on the standard comparative grounds. 

First, it was entitled to a preference because of the more diversi- 
fied local civic and business background of its stockholders. The stock- 
holders of Broadcast House comprise four groups: (a) twenty-one 
prominent business and civic leaders of St. Louis and other nearby 
communities on the west or Missouri side of the Mississippi River; 

(b) seven stockholders of Radio St. Louis, Inc., which has operated a 
St. Louis AM station for a number of years; (c) East Shore Newspapers, 
Inc., which has published the East St. Louis Journal since 1932 and 


1 Subsequent to the Allentown decision the Commission, when confronted with two mutually exclusive 
applications for different communities, particularly where it has reason to believe that one community 
has a greater need for an additional service than the other, has restricted the hearing issues (and hence 
the evidence permissible at the hearing) to Section 307(b) considerations, eliminating program and 
other comparative issues. Bimey Imes, Jr., 1SRR_ (July 22, 1957). 
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which is owned by the Lindsay-Schaub interests of Illinois; and (d) 
twenty prominent business and civic leaders from southwestern Illinois 
(East St. Louis, Belleville, Granite City, Edwardsville, Collinsville, 
etc.) (T. 3274; R. 3289-3290). The business, civic and professional 
interests of this last-mentioned group are deeply imbedded in the east 
shore communities. Thus, the stockholders of Broadcast House repres- 
ent a complete cross-section of the business and civic life of all por- 
tions of its proposed service area, the eastern half in Illinois as well 
as the western half in Missouri. 

None of the other three applicants can make any comparable 
showing on diversified local background -- east side and west side. 

The ten minority stockholders of St. Louis Telecast, Inc. all reside 
and own businesses on the west or Missouri side. Their contacts with 
the Illinois side are casual and incidental. The civic organizations to 
which they belong are all located on the west bank. The majority stock- 
holders of St. Louis Telecast, Inc. is owned and operated by the Jesuit 
Order. Only a few hundred of its 32,000 members reside in the St. 
Louis area; the others are scattered throughout the world (R. 5256- 
9264). 

On the score of diversified local background, CBS fares even 
worse than St. Louis Telecast, Inc. None of its officers, directors or 
1% stockholders resides in the St. Louis area (either the east or west 
bank); nor have any such persons participated in the civic life of the 
St. Louis area during the past five years; nor is it proposed that any 
Such persons will hereafter move to St. Louis and participate in the day- 
to-day operations of the station (R. 5271-5273). 

While a majority of the stock of 220 Television, Inc. is owned by 
residents of St. Louis, none of these stockholders resides on the east 
bank; nor do they belong to any civic, business or other organizations 
on the Illinois side. They have no “roots"in Illinois. Their interests 
are not diversified. For the most part they are members of the Koplar 
family or are connected with the hotel chain in St. Louis owned and 
operated by the Koplar family. They are not a cross-section of the 
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entire area which they propose to serve. Their interests have been 
largely confined to the business of owning and operating hotel proper- 
ties in St. Louis. Such background affords no assurance of a diver- 
sified program schedule designed to meet the needs of all segments of 
the population which the station proposes to serve (R. 5297-5305). 

The representative cross-section background of the stockholders 
of Broadcast House will make itself felt in the day-to-day functioning 
of the station in a number of ways: Broadcast House has established a 
number of stockholders’ committees (three members from the St. Louis 
side and two from the East St. Louis side) to deal with such subjects 
as education, religion, welfare, finance-industry-commerce-trans- 
portation, and agriculture (Broadcast House Ex. 6; Tr. 3846). BP. H. 
Wire (President of Broadcast House and Editor of the East St. Louis 
Journal) will devote at least 30% of his time to the television station 
(Tr. 3683). Director Pellegrin, through H-R Representatives of which 
he is a partner, will serve as "national rep" for the station. Director 
Merrill Lindsay, as an officer of Broadcast House, will bring to bear 
on the station's operation knowledge gained from television operations 
in central Illinois (Broadcast House Ex. 4; Examiner's Ex. 2). Direc- 
tor William Biggs, will serve as local counsel for the station. In short, 
Broadcast House proposes considerably more "integration of ownership, 
with management" than does CBS (R. 5294, 5344, 5365). 

Broadcast House was similarly entitled to a preference on the 
ground that it is the only applicant in this proceeding with actual 
television experience in the St. Louis area. Broadcast House obtained 
a permit for Channel 36 in January 1953. It constructed the station and 
went on the air in October 1953. It kept that station on the air with a 
commendable program service until August 1954. Ithas, therefore, 
operated a television station in the St. Louis market for a period of 
nine months. That experience it retains (R. 5328). Neither 220 Tele- 
vision, Inc. nor St. Louis Telecast, Inc. has ever operated a tele- 
vision station, in St. Louis or elsewhere. While we would be the last 


to minimize CBS's television experience, the fact remains that they 
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have not operated a television station on either the east or the west 
bank in the St. Louis area. As prior Commission decisions make Z 


clear, previous experience in thevery market where an application 





is sought is more significant than experience in some other market. « 
Lubbock County Broadcasting Co., 6 RR 949, 983 (1951); Valdosta | 
Broadcasting Company, 3 RR 619, 632 (1956). 

Broadcast House should have been accorded a definite plus for 
its studio proposals -- a main studio on the Illinois side (readily 
accessible to East St. Louis, Belleville, Alton, Granite City, etc.) 
and an auxiliary studio on the Missouri side. It was the only appli- 
cant in this proceeding with a dual studio proposal. Irrespective of 
Section 307(b), Broadcast House was entitled to a prefe::nce on this 
score. See Tampa Times Co. v. Federal Communications Commission, 
97U.S. App. D.C. 256, 230 F. 2d 224 (1956). 

In like fashion Broadcast House should have been preferred for 
its program proposal: Although intending to provide programs of 
interest to its entire service area, Broadcast House proposed to place 
special emphasis on the needs of Southwestern Illinois, which (to say 
the least) have been badly neglected by existing stations in St. Louis, 
Mo. (R. 5368). With a substantial block of its stock held by persons 
with "roots" in Illinois, the Commission could properly rely on Broad- 
cast House to carry out this commitment. Thus, even though the Com- 
mission chose to read Section 307(b) out of the basic statute, it could 
not ignore (comparatively) the well-considered plans of Broadcast 
House to provide studios and programming especially tailored to the 
underserved needs of the eastern half of its proposed service area (in 
Illinois). 

Broadcast House should also have been preferred over CBS, in 
particular, by reason of the Commission's salutary diversification of 
media principle. The television networking operations of CBS have 
been highly profitable without additional revenues from owned and 
operated stations. For reasons spelled out at length by St. Louis 
Telecast, Inc. (appellant in Case No. 13845) and by 220 Television, 
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Inc. (appellant in Case No. 13844), further concentration of scarce and 
valuable television franchises in the hands of CBS (with the only clear 
channel 50 kw AM station in the St. Louis area) would be dangerous. 

To avoid needless repetition, Broadcast House relies on the "concen- 
tration" and "monopoly" contentions made on this point by the appellants 
in Case Nos. 13844 and 13845. 


IV. 


The Commission Further Erred in Not 
Reopening the Record 


Up to this point, Broadcast House has contended, even on the 


basis of the instant record, that the Commission erred in not giving 
effect to Section 307(b), and in not granting Channel 11 to Broadcast 
House. If we be right that Section 307(b) is decisive, or that Broad- 
cast House should have been preferred on comparative grounds in 
view of the "monopoly" and "concentration" aspects of CBS's proposal, 
a remand for the taking of additional evidence would become unnecessary. 

But before a grant to CBS could be affirmed, other matters 
would have to be considered by the Court. As pointed out by the appel- 
lants in Case Nos. 13844 and 13845 (and to avoid repetitious arguments 
their views on this point are here adopted), the Examiner committed 
serious error in denying the other applicants a right to cross-examine 
CBS on substantial ownership changes which occurred during the course 
of the instant hearing. The Examiner and the Commission likewise, 
committed reversible error in excluding data submitted by Broadcast 
House showing the marked disparity in the number of channels allo- 
cated to the State of Missouri over the number allocated to the State 
of Illinois (supra, pp. 21-23). 

What is equally serious is the Commission's refusal to enter- 
tain a petition filed by Broadcast House on March 4, 1957, to reopen 
the record (closed some two years previously), so as to permit Broad- 
cast House to show the impact of the Commission's action of March 1, 
1957 shifting Channel 2 from Springfield, Ill. to St. Louis, Mo. on 
the Section 307(b) problem involved in this proceeding. That action was 
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highly pertinent (1) because it aggravated the previous disparity between 
the number of allocations available to Dlinois vis-a-vis Missouri; 

(2) because it added still another channel to St. Louis proper; and 

(3) because it showed conclusively that UHF "paper allocations" in 
southwestern [Illinois could no longer be expected to take care of the 
underserved needs of southwestern Llinois. 

Finally , as spelled out at length by the appellants in Case Nos. 
13844 and 13845 (whose arguments on this point are here adopted), the 
Commission grievously erred in not reopening the record (closed some 
two years previously) to bring it up to date on the serious intervening 
changes in the CBS "concentration" and "monopoly" picture. Such 
evidence was highly pertinent to a decision whether CBS could be 
preferred over the other applicants, in the event the Commission 


concluded that Section 307 (b) was not decisive. 


CONCLUSION 


Broadcast House submits that the Commission erred, as a 
matter of law, in concluding that "307 (b) considerations are not 
applicable" in the instant proceeding -- thereby depriving East 
St. Louis and southwestern Illinois of their first and only television 
station and origination facilities. That East St. Louis is entitled to 
its first station before St. Louis obtains its fifth is clear from the 
present record. That fact would have been even clearer, (a) if the 
Commission had not erroneously rejected data showing the existing 
disparity between allocations made to Illinois (and southern Dlinois 
in particular) vis-a-vis Missouri, and (b) if the Commission had not 
erroneously refused to reopen the record to permit a showing by 
Broadcast House on the impact of the March 1, 1957 deintermixture 
actions on the 307 (b) problem involved in the instant proceeding. 
Broadcast House, accordingly, requests that the actions here appealed 
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from be reversed by this Court with directions to the Commission to 


give effect to the mandate which Congress saw fit to embody in Section 
307 (b) of the Communications Act. 
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A-1 
APPENDIX A 
PUBLIC WITNESS TESTIMONY 

Two members of the United States House of Representatives 
from southern Illinois appeared at their own request in the instant 
proceeding (Tr. 3310, 3347, 3502, 3537) and testified concerning the 
need for a VHF television station with main studios on the East Bank, 
a station which would give priority to the needs, wants, aims and 
aspirations of the Illinois side of the river. That East St. Louis 
and St. Louis are not a "composite community" is abundantly clear 
from their testimony: 

Congressman William L. Springer of Champaign, Illinois, 
representing the 22nd Congressional District of Illinois and a member 
of the Interstate and Foreign Commerce Committee and of the Veterans 
Affairs Committee (Tr. 3310), stated (Tr. 3311): 

"The University of Illinois is vitally interested in outlets for 

its own information, particularly having to do with agriculture. 

This has proved true over a long number of years, in the radio 

field ... The University of Illinois has, in the past, had a great 

deal of local interest at the radio level, especially in farm ex- 
tension service. It is anticipated that in the future practically 
all of that that is now being carried on by quite a number of radio 
stations in southern and southwestern Illinois, will be carried 
on television, providing that those services are made avail- 
able to the University of Illinois." 
Congressman Springer testified that the University of Illinois has the 
largest agricultural extension service in the United States and that "it 
is the largest advisor to farmers in the State of Illinois" (Tr. 3311), 
and that Broadcast House proposes to use these services in connection 
with its agricultural programs (Tr. 3311-3312). He emphasized that 
the 47 counties of southern Illinois are almost entirely agricultural 
except for the area immediately around East St. Louis (Tr. 3320). 
He knew from hearings he had attended as a member of the House 


Committee on Interstate Commerce that UHF was in "bad shape" 
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financially (Tr. 3317), and that if the Belleville station folded south- 
western Illinois would be without a television outlet of its own (Tr. 3317- 
3318). Congressman Springer also asserted that southern Illinois needs 
its own station in order to cover adequately state-wide public issues, 
such as the then pending Iliinois reapportionment proposal (Tr. 3321- 
3322). He stated (Tr. 3322): 

"TIT cannot visualize reapportionment being debated in a station 

in St. Louis or a station, we will say, in Paducah or Terre 

Haute or Evansville or in Cape Girardeau. It just would not 

have any attractiveness to a station located in another state. 

Now, public questions -- and you have them at your local 

state level, are things which are going to be taken up, as 

I see it, with the radio and television stations within that 

State. Now, I mean, at least that they have got to have 

interest there. Within the state, they have got to serve 

that particular interest primarily in that particular area." 
He gave us other reasons why an applicant proposing a station and 
studio location in Illinois should be preferred: (1) the fact that 
southern Illinois should have a VHF television station which will em- 
phasize and give priority to local news events down to the town and 
county level; and (2) the fact that an Illinois station is needed to carry 
on a priority basis athletic events originating at the University of 
Illinois (Tr. 3322-3323). The mere fact that the people of southwestern 
llinois can receive a "signal" from a St. Louis, Missouri station is not 
enough (Tr. 3325, 3333). Even a studio in Illinois would not completely 
suffice (Tr. 3327, 3330). The people owning and operating the station 
must have a "local interest," a "primary interest" in southwestern 
Illinois -- they must have "roots" in that area (Tr. 3322, 3325, 3326, 
3331, 3335, 3344, 3350-3351). 

The second Congressman who testified at his own request was 
Honorable Melvin Price (Tr. 3502), who represents the 24th Congress- 
ional District of Illinois, which includes Madison and St. Clair Counties. 
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He stated that he was not approached by any Broadcast House represen- 
tatives but that he volunteered to testify, "because of my interest in 
obtaining the recognition for the Illinois area that I think the Illinois 
area is entitled to" (Tr. 3503). In discussing 307(b) considerations, 
he emphasized that the St. Louis metropolitan area is not a homogenous 
entity (Tr. 3503-3504). He stated (Tr. 3504-3505): 
"First of all, the two counties that I represent are ina 
different state than the city of St. Louis. The city of St. 
Louis is in the State of Missouri. St. Clair and Madison 
counties, with East St. Louis as the largest city, are in 
Illinois. They have separate governments. They look to 
a separate state capitol; and they have peculiar interest, 
as any community in various states or different states 
might have. They have their own city governments. There 
are a number of communities in those two counties. I would 
Say there are about 30 or 40 corporate cities and towns. 
There are over four cities with a population in excess of 
25,000. They have their own police department; school 
systems; fire departments; courts. They are in separate 
Federal jurisdictions. St. Clair County is in the eastern 
district of Illinois. Madison County, which happens to be 
north of St. Clair County, is in the southern district of 
Illinois. They have different regional designations from 
the Federal Government for Social Security, Railroad 
Retirement, and all of them look to the Illinois regional 
offices rather than to the Missouri regional offices or 
district offices ... 
"There is practically every basic industry that you can 
think of in those two counties. There is oil -- every major 
oil company has a large refinery interest in there: Shell, 
Standard, Sinclair, Socony Vacuum, Phillips Petroleum. 
Phillips Petroleum has a pipeline running into that area. 


There is steel. There is iron. There is zinc. It is the 
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market center for zinc. The price of zinc over the whole 

United States is established at East St. Louis, Illinois. 

There is aluminum; there are chemicals. There is the 

large railroad center. Almost any basic industry you 

can think of is located in one or the other of those two 

counties. It has one of the largest stockyards in the 

world, in East St. Louis, Swifts and Armours have major 

packing plants there, in addition, to numerous independent 

packing companies." 

Congressman Price asserted, as a member of the Atomic Energy 
Committee of the Congress, that the East St. Louis area would be a 
prime target area "because of the heavy concentration -- the concen- 
tration of heavy basic industry on the east side of the river" (Tr. 3506). 
He stated that East St. Louis, with over 20 trunk lines, "is one of the 
main railroad centers in the country" (Tr. 3507). Most of the freight 
terminals of railroads serving the metropolitan area are located in 
East St. Louis (Tr. 3506-3507). He emphasized that the east side 
area is "a separate and distinct community" from St. Louis, asserting 
(Tr. 3508-3510): 

"The city of East St. Louis itself is a city of, in the last 

census, 82,000 people. Today it is probably well over that, 

close to 100,000. It has its own municipal governments; it 
looks toward Springfield for its political life; the people there 
are interested in the activities of the Illinois General Assembly. 

We look to Chicago for much of the industrial life and of course, 

there is a strong bond of connection on both sides of the river 

in industry, but every Federal, regional office which has juris- 
diction over the city of East St. Louis, I would note -- of 
course, there are a few exceptions, but most of them are in 

Chicago. 

"In the recent de-centralization of the postal system, we are 

in the Chicago region with a separate region for southern 

Illinois; and the headquarters are to be eventually located in 

the city of East St. Louis ... 


A-5 
"We have our own park system. We have our own educational 
system. The people by no stretch of the imagination could be 
considered in the same terms as an ordinary, suburban area, 
where the businessmen of the city of St. Louis might come to 
the East side to establish residence, becuause that is not true. 
Just the opposite is the case. There are very few people from 
the city of St. Louis in business there, who reside on the east 
side. So it is not a suburban area as you might consider sub- 
urban areas around Chicago or around New York. These 
people are illionisians. Their interest is in Illinois. In the 
two counties that I represent, there are by the last census, 
382,000 people. Right now, there are about 400, 000 people. 
In my opinion, those people have a community interest that 
is separate from the interests in a neighboring state. 
"I think that they are, in my opinion, entitled to separate 
recognition and the reason that I want to appear here was, 
when I read the allocation of these channels, I noted that they 
were allocated to the St. Louis area and it is possible under 
the ruling, under the allocation, to place them in communities 
within a 15 mile radius. That is considered the St. Louis area. 
I have always felt that it was the intent of Congress to distri- 
bute these licenses on a fair, efficient, and equitable basis." 
Congressman Price gave other reasons why the East Bank con- 
stitutes a separate, distinct area from the West Bank and deserves its 
own VHF television station. He stated (Tr. 3512-3514): 
"... the communities on the east side of the river that could 
be considered the smaller communities, tie in with the city of 
East St. Louis, not with St. Louis, on matters of transportation 
and utilities and different public services. For instance, in the 
days of the streetcars, when we had electric service, all your 
electric transportation was operated out of the city of East St. 


Louis and there they had such names as this: East St. Louis 
and Interurban Railroad, East St. Louis and Suburban Railroad. 
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They brought the passengers into St. Louis but they unloaded 
them at the end of Eads bridge. They do not travel even within 
the city of St. Louis, today. 
"They linked all those communities into a general Illinois 
community with East St. Louis as the hub. Today, you have 
your water system. The main public utilities, water system. 
That is the East St. Louis and Interurban Water Company, in 
no way connected with any St. Louis or Missouri organization. 
It serves not only the city of East St. Louis, but the communi- 
ties of Dupo, Granite City, O'Fallen, Belleville, Washington 
Park, Fairmount City and many of these other Illinois communi- 
ties. This is an Illinois operation. Your gas, and much of 
your electric power -- most of the electric power in the two 
counties is supplied by an Illinois corporation. The Illinois 
Power and Light Company. Most of the utilities -- all of the 
utilities are Illinois operated and identified with the Illinois 
community. We have overlapping park districts. The East 
St. Louis Park District, for instance, serves several of 
the communities contiguous to East St. Louis. We have what 
is known as the East Side Levee and Sanitary District, which 
not only overlaps communities within one county, but overlaps 
counties... But don't go across the river on the Missouri side. 
It is created by the Illinois General Assembly, for drainage 
and levee protection in that area. It provides all the drainage 
for almost half of the territory in those two counties. It pro- 
vides most of the levee protection from about Wood River down 
below Dupo, taking in all those communities on the East Side 
of the river. It is an elected body, elected by voters in the two 
counties, in sections of the two counties, which it serves. It 
is a bi-county operation, and it is distinctly an Illinois unit; 
an Illinois taxing body ... 
"We have the East Side Associated Industry. We have a very 
active group of St. Clair County. They have similar groups in 
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Madison County, that take in memberships of all the pl ants of 

the heavy industrial areas. It is strictly an Illinois organization. 

It represents the industrial activity in those two counties, 

separate and apart from anything on the Missouri side. There 

has always been that clear line of difference between the East 

Side and the West Side in industry and social life and all along 

the line. 

"East St. Louis has its own newspaper. It has had for over a 

half a century and every community in that Illinois section has 

independently owned newspapers. There are about eight daily 
newspapers in those two counties. There is the East St. Louis 

Journal, which has a circulation well over 30, 000; the Evening 

Telegraph has a circulation well over 30,000; The Eelleville 

News Democrat; the Daily Advocate at Belleville; the Edwards- 

ville Intelligence". 

Later in his testimony, Congressman Price presented a number 
of other 307(b) considerations (Tr. 3522-3523, 3528-3529, 3533, 3535, 
3542-3543): 

"I might point out this: that the difference [between the East 

Bank and the West Bank] goes even beyond the civic organizations; 

even in the religious organizations, in the two counties over 

there, and the Catholic faith are in different dioceses. St. Clair 
is in the diocese of Belleville. Madison County is in the dio- 
cese of Springfield. Both counties in the Episcopalian faith are 
in the diocese of Springfield. Every church organization over 
there ties to Illinois, not to St. Louis. None of them are connec- 
ted in any way with any superior office on the Missouri side. 

They are all tied to linois. The community fund, for instance, 

is an Illinois project; and one of the reasons why I think it is 

important for our area to have a station of its own, is so that 
these local civic functions can have a more adequate presentation. 


I can see that the stations on the other side of the river have been 


reasonable and fair, in their treatment of the East Side but by the 
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very nature of their position, they are not, they could not 


possibly give the public service to the Illinois side of the river 


that an illinois station could give; and that is my interest in this.. 
"There is no connection in the East Side of the river and the 
west side of the river in any civic organization. They are all 
separate and distinct. East St. Louis has separate identity in 
everything ... 

"There are a few Missouri businessmen who live on the east 
side of the river. There are some; but there are far more 
Illinoisians who might live on the West Side and come to the 
East Side, particularly in the stock yards. I know a large 
number of acquaintances in business at the stockyards who live 
in Clayton and Ladue on the Missouri side who have their 
business functions and operations on the East Side... 

"I would just point out the Community Fund for one example. 

No St. Louis station could afford or could spare the time to 
give an adequate treatment to the East St. Louis Community 
Fund program at the same time they are handling the St. Louis 
Community Fund. It is aseparate fund. They do have separate 
committes working. They would have separate ways and means 
of raising their fund. This Illinois station would concentrate on 
the East St. Louis program and in all the Illinois Community 
Funds... It would be only natural for a St. Louis station to give 
priority to Missouri news and Missouri programs. I think 
Illinois is entitled to an outlet which would give priority to 
Hlinois ... 

"What I do say is, if it is an Illinois station, its primary con- 
cern and interest is going to be on the Illinois side; that it will 
have far more interest and public service programs for the 
Illinois area; that it will give more time to the public service 
programs with the Illinois communities having priority .. 
Charitable and civic operations; different things that pertain 

to that. They are programs that if they would have station 
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originated programs, they would have more of an Illinois 
















slant than they would have Missouri slant. For instance, in 
their athletics, it would be geared to the Illinois side of the 
river instead of the University of Missouri. They would come 
to the University of Illinois or Southern Illinois University. 
You have an Illinois slant on the program ... I think the thing 
that is important here is the priority on their public service; 
whether Illinois or Missouri. I think that you are going to get 
higher priority for Illinois if the station is located in Illinois... 
It will be identified as an Illinois station and I think the commun- 
ity is also entitled to a little recognition and certainly is going 
to be more helpful to the Illinois area, where a station is beam- 
ing out the name, ‘East St. Louis’ every hour or so than it will 
be if it is beaming out the name of ‘St. Louis’." 
Congressman Price pointed out that attempts to coordinate activities 
on both banks of the river (e.g., the Bi-State Development Agency) 
had been stymied by the failure of the Missouri legislature to appro- 
priate the necessary monies (Tr. 39333, 3535). 
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STATEMENT OF QUESTIONS PRESENTED 


The parties to these appeals have entered into the fol- 
lowing stipulations, approved by this Court. 


I. The questions presented by these appeals, with the 
qualifications herein noted, are as follows: 


1. Whether or not the Commission erred in failing to 
disqualify Columbia Broadcasting System, Inc. (CBS) as 
an applicant because of any monopoly position and prac- 
tices of CBS or its dominance and concentration of con- 
trol in the broadcast industry. 


_2. Whether or not the comparative evaluation of ap- 
plicants was improper to the extent that the Commission 
(a) relied on the competitive relation of CBS to other 
networks; (b) relied on the experience and record of 
CBS; and (c) failed to give proper weight to the compara- 
tive qualifications of the applicants. 


| 3. Whether or not the appellants were improperly pre- 
vented from fully exploring the facts relating to the fore- 
going issues. 


II. The appellant in Case No. 13,839 also raises the 
following issue: 


Whether or not the Commission erred in failing to pre- 
fer the application of Broadcast House on the basis of 
§ 307(b) of the Communications Act and policies there- 
under or prevented Broadcast House from fully exploring 
the facts relating thereto. (Appellants 220 Television, Inc. 
and St. Louis Telecast, Inc., and Intervenor CBS reserve 
the right to contend that Broadcast House was improperly 
made a party to the proceeding before the Commission). 


III. Neither Appellee nor Intervenor necessarily con- 
cede factual assertions, if any, implicit in these questions, 
and they reserve the right to argue that particular con- 
tentions of appellants may be barred because of their 
failure properly to raise the points asserted before the 
Commission or in their Notices of Appeal. 
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JURISDICTIONAL STATEMENT 


This appeal by St. Louis Telecast, Inc. in Case No. 
13,845 is taken under §§ 402(b)(1) and 402(b)(6) of the 
Communications Act of 1934, as amended, (47 USC 402 
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(b)) and Rule 37 of the Court. It is from a Decision and 
Order of the Federal Communications Commission adopted 
March 27, 1957 (R. 5249) denying appeliant’s application 
for a Channel 11 television broadcasting station at St. 
Louis, Missouri and granting intervenor’s mutually ex- 
clusive application for the same channel. The appeals 
in Cases No. 13,839 and 13,844, being from the same 
Commission Decision and Order, all were consolidated 
by Order of the Court May 31, 1957. 


STATEMENT OF FACTS 


VHF Channel 11 was, and is, allocated to St. Louis for 
use by a commercial television broadcast station under 
the April 1952 Sixth Report and Order of the FCC (47 
CFR §3.606). Mutually exclusive applications for the 
channel having been filed by St. Louis Telecast, Inc., St. 
Louis Amusement Company, 220 Television, Inc., and 
Columbia Broadcasting System, Inc., on December 2, 
1953, the Commission designated these four applications 
for comparative hearing. Thereafter, on March 3, 1954, 
the Commission added the application of Broadcast House, 
Inc. to the consolidated proceeding. 


When the order designating the hearing was adopted 
(R. 442), CBS owned outright a VHF television station 
in each New York, Chicago and Los Angeles. It also held 
substantial minority interests in VHF stations at Wash- 
ington and Minneapolis (R. 5278). This represented the 
maximum concentration of ownership of television stations 
permissible under the Commission’s Regulations at that 
time (§ 3.636). Notwithstanding, or perhaps in con- 
templation that the Commission might ‘‘waive’’ the re- 
striction in § 3.636 (cf. R. 5352, Footnote 50), CBS had 
applied for an additional VHF station at Boston as well 
as at St. Louis. The Commission, knowing these facts, 
incorporated in its Order of Designation (R. 442) the 
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following special issues addressed to CBS in addition to 
its standard comparative issue :? ! 
1.To determine the stock ownership and management 
interest of Columbia Broadcasting System, Inc., in 
existing television broadcast stations and in appli- 
eants for television broadcast stations. 


2.To determine whether, in the light of the evidence 
adduced at the hearing with respect to Issue 1, a grant 
of the application of ‘Columbia Broadcasting System, 
Inc. would be consistent with the provisions “of § 3.636 
of the Commission’s Rules and with its policies con- 
cerning the ownership of interests, minority or ma- 
jority, ~ by one party in more than five television sta- 
tions. i 


A motion by CBS to delete Issues 1 and 2 (R. 6981) ee 
denied by the Commission because the motion did ‘‘n 
show any substantial basis for the requested ne 
(R. 939). : 


December 16, 1953 en filed a motion to enlarge 
the issues (R. 496) by adding 


4. To determine, in connection with Issue ‘‘3’’, the pa 
to which the comparative ability of Columbia Broad- 
casting System, Inc. to serve the public interest, con- 
venience and necessity on Channel 11 in St. Louis 
is affected by its practices in the operation of the 
radio and television stations it now owns or controls ; 
its relation to its. affiliates in which it owns sub- 





1 Where, as in this case, the Commission is able to determine from exainina- 
tion of the applications that, except for CBS, each applicant’s legal, financial 
and technical qualifications satisfy the statutory requirements, the acc 
notice is limited to a ‘‘comparative’’ issue: 


‘¢3, To determine on a comparative basis which of the operations pro- 
posed would best serve the public interest, convenience and necessity in 
the light of the record made with respect to the significant differences 
among the applicants as to: (a) the background and experience of each 
of the above-named applicants having a bearing on its ability to own 
and operate the proposed television station; (b) the proposals of} each 
of the above-named applicants with respect to the management and op- 
eration of the proposed stations; (c) the programming service proposed 
in each of the above-entitled applications. seed 
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stantial interests; its relation to other affiliates and 
persons seeking affiliation ; its activities in respect of 
the encouragement of television service and color 
television service; its activities and policies in respect 
of the control or ownership of programs and talent 
appearing through the facilities of the Columbia net- 
work; and such other aspects of the activities of 
Columbia Broadcasting System, Inc., its subsidiaries, 
officers, and directors as any of the applicants may rely 
upon at the hearing conference to be held pursuant 
to See. 1.841 of the Commission’s Rules to estab- 
lish significant differences as among the applicants. 


Although appellant’s motion to enlarge was denied, the 
Commission said (R. 945): 


‘<The two above-cited separate provisions of the Com- 
mission’s Rules [§§ 3.658(f) and 3.636] provide that 
no license shall be granted to any party, as sum- 
marized above, if an undue concentration of control 
would result. In the case of Sec. 3.658(f), the undue 
concentration of control must be shown to result in 
a substantia] restraint of competition in a particular 
locality. In the case of Sec. 3.636, it is sufficient if 
it is shown that the undue concentration of control 
is contrary to the public interest, convenience and 
necessity without regard to a ‘locality’. The issue 
of undue concentration of control comprehends the 
the issue of substantial restraint of competition.’’ 


Public hearings began August 20, 1954. By September 
24, 1954 all parties had completed their direct affirmative 
cases and a recess was declared for the taking of rebuttal 
depositions (Tr. 4212, Vol. VIII). When the hearing re- 
sumed November 22, 1954, CBS disclosed that during the 
recess it had negotiated six different changes in its owner- 
ship of broadcast stations. Inter alia, it had disposed 
of its minority interests in the VHF television stations at 
Washington and Minneapolis; it had contracted to ac- 
quire complete ownership of UHF television stations at 
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Milwaukee and Hartford;* it had dismissed its Boston 
VHF application but had applied for the Commission’s 
consent to buy an existing VHF station at Steubenville 
(R. 4821). | 


These changed circumstances clearly put a whole new 
face upon the proceeding. CBS, which had its maximum 
number of stations when the recess was taken, had sud- 
denly become eligible for full comparative consideration 
by virtue of the interim amendment of § 3.636 and the 
manipulation of its various holdings. 


Appellant attempted at this point to elicit the same in- 
formation with respect to the changed circumstances as 
had been furnished by CBS concerning its station hold- 
ings before the September 24, 1954 recess. The Ba 
Examiner, after stating: 


‘‘T think, gentlemen, my feeling is that the kind of 
comments and the kind of things you want to go into 
should properly go before the Commission in a rule- 
making proceeding and a network investigation: or 
something like that, not in a comparative hearing. a 
(Tr. 4344 Vol. IX). 


ruled that he would not permit such an exploration tin 
an effort to find out something detrimental to CBS’s posi- 
tion, whether it be monopoly or whether it be candor 
of Dr. Stanton or whether it be just something else.’’ 
(Tr. 4347, Vol. IX). November 22, 1954 was the final 
hearing session though the record was held open there- 
after to receive certain exhibits in evidence. 


Upon a petition for review, the Commission sustained 
the Examiner’s November 29, 1954 rulings saying haga 
4820, 4824) : 


2Under an amendment to § 3.636 which fortuitously had been adopted 
September 17, 1954, effective October 22, 1954, during the recess, 11 RR 
1519, ef. R. 5352, the numerical limitation upon ownership had been noes 
from five stations to five VHF stations and two UHF stations. 
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‘¢.,. As shown by the testimony of its President, CBS’s 
ownership interests are to some extent in a state of 
flux. The Examiner properly resolved not to keep 
the record open until final resolution of the situation, 
whenever that may be. The information sought as 
to the proposed CBS Steubenville and Milwaukee 
stations was directed to future or pending applica- 
tions: evidence need not be adduced as to such un- 
certain matters, and the Examiner correctly restricted 
the evidentiary data to the certain, definite aspects 
upon which findings and conclusions could be based. 
... We do not hold that the Examiner, after events 
have transpired affecting the diversification issue, 
must or should ignore such events: But in view of 
the necessity of proceeding, the proper manner, in 
circumstances such as the present, of dealing with 
possible changes of this nature is by way of appro- 
priate notice after the occurrence of the event or 
events in question. Cf. Radio Ft. Wayne, 9 RR 1221, 
1222a, Sacramento Broadcasters, Inc., 10 RR 615 (FCC 
55-450, Par. 12).’’ 


The record was finally closed February 23, 1955. 


The Hearing Examiner issued an Initial Decision grant- 
ing the CBS application on September 6, 1955. After ex- 
ceptions and briefs, oral argument was held before the 
Commission on July 9, 1956. 


While the case was pending a final decision by the 
Commission, appellant filed a petition on March 11, 1957 to 
reopen the record and for other relief (R. 5179). In 
this petition, appellant asserted, among other develop- 
ments which had occurred since the closing of the record 
nearly thirteen months earlier and which bore directly 
upon the issues in the case: 


(a) the creation on November 21, 1955 by the Commis- 
sion of its Network Study Committee under a special 
$221,000 appropriation by Congress. In its initial State- 
ment of the Purposes and Objectives of this Committee, 
the Commission pointed out that no large-scale study of 
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network broadcasting had been undertaken within the past 
15 years and went on to say: | 


‘‘Basically, the Network Study will concern itself with 
the broad question whether the present structure, 
composition and operation of radio and television 
networks and their relationships with their affiliates 
and other components of the industry, tend to foster 
or impede the maintenance and growth of a nation- 
wide competitive radio and television broadcasting 
industry.’’ (Public Notice 25611, FCC 55 M- 977). 


(b) the hearings under S. Res. 13 and 163 held before 
the Senate Committee on Interstate and Foreign Commerce 
January-July 1956 dealing at length and in detail with 
television network practices and the antitrust laws (Com- 
mittee Staff Report issued June 26, 1957). : 


(c) the investigation of the television broadcasting in- 
dustry pursuant to H. Res. 107 by the Antitrust Subcom- 
mittee of the House Judiciary Committee June-Septem- 
ber 1956, the practices of CBS into which this Committee 
had inquired (Subcommittee Report March 13, 1957) and, 
more particularly, the testimony of Victor R. Hansen, 
Assistant Attorney General in Charge of the Antitrust 
Division of the Department of Justice who testified ep 
tember 4, 1956: 


‘‘There is a striking similarity between TV saastey 
structure and that movie pattern condemned in Para- 
mount (U.S. v. Paramount Pictures, Inc., 334 U.S..131 
(1948) * * * network’s control over the Nation’s ‘TV 
stations dwarfs the movie majors’ power over theatres 
condemned in Paramount’’. (Hearings upon H. ja 
107, p. 4139. Committee Report p. 34). 


(d) certain private litigation, particularly Lou Poller v. 
Columbia Broadcasting System, Inc, et al., District Court, 
D. C., Civil Action No. 3761-56, alleging a conspiracy by 
CBS and others, in violation of the antitrust laws, toi ac- 
quire the assets of the plaintiff’s UHF station at Mil- 
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waukee at a distress price after taking away plaintiff’s 
CBS affiliation. 


Appellant’s motion to reopen the record was denied, 
three Commissioners dissenting, March 27, 1957 (R. 5378). 
On the same day, the Commission granted CBS Channel 11 
at St. Louis with the same three Commissioners dissenting 
(R. 5249). 


Appellant filed its Notice of Appeal April 26, 1957. 


STATUTES AND REGULATIONS INVOLVED 


The case involves particularly § 313 of the Communi- 
cations Act and §§ 3.636 and 3.658(f) of the Commission’s 
Regulations: 


§ 3183—Commumications Act of 1934, as amended: 


‘All laws of the United States relating to unlawful 
restraints and monopolies and to combinations, con- 
tracts, or agreements in restraint of trade are hereby 
declared to be applicable to the manufacture and sale of 
and to trade in radio apparatus and devices entering 
into or affecting interstate or foreign commerce and to 
interseate or foreign radio communications. When- 
ever in any suit, action, or proceeding, civil or crim- 
inal, brought under the provisions of any of said 
laws or in any proceedings brought to enforce or to 
review findings and orders of the Federal Trade Com- 
mission or other governmental agency in respect of 
any matters as to which said Commission or other 
governmental agency is by law authorized to act, 
any licensee shall be found guilty of the violation 
of the provisions of such laws or any of them, the 
court, in addition to the penalties imposed by said 
laws, may adjudge, order, and/or decree that the 
license of such licensee shall, as of the date the 
decree or judgment becomes final effective or as of 
such other date as the said decree shall fix, be re- 
voked and that all rights under such license shall 
thereupon cease: Provided, however, That such li- 
censee shall have the same right of appeal or review, 
as is provided by law in respect of other decrees 
and judgments of said court.”’ 
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§ 3.636—Commission’s Regulations: 


‘‘Multiple ownership.—(a) No license for a dalacaaion 
broadcast station shall be granted to any party (in- 
cluding all parties under common control) if: | 


‘*(1) Such party directly or indirectly owns, eae 
or controls another television broadeast station which 
serves substantially the same area; or 


**(2) Such party, or any stockholder, officer or bien: 
tor of such party, directly or indirectly owns, operates, 
controls, or has any interest in, or is an officer or 
director of any other television broadcast station 
if the grant of such license would result in a con- 
centration of control of television broadeasting in 
a manner inconsistent with public interest, conven- 
ience, or necessity. In determining whether there is 
such a concentration of control, “consideration will 
be given to the facts of each case with particular 
reference to such factors as the size, extent and loca- 
tion of area served, the number of people served, 
and the extent of other competitive service to the 
areas in question. The Commission, however, will 
in any event consider that there would be such a 
concentration of control contrary to the public in- 
terest, convenience or necessity for any party or 
any of its stockholders, officers or directors to; have 
a direct or indirect interest in, or be stockholders, 
officers, or directors of, more than seven television 
broadcast stations, no more than five of which ney be 
in the VHF band. 


‘‘Nore 1: The word ‘control’ as used herein is not 
limited to majority stock ownership, but includes 
actual working control in whatever manner exercised. 


‘‘Note 2: In applying the provisions of paragraph 
(a) of this section to the stockholders of a corpora- 
tion which has more than 50 voting stockholders, only 
those stockholders need be considered who are officers 
or directors or who directly or indirectly own 1% 
or more of the outstanding voting stock. | 


‘‘(b) Paragraph (a) of this section is not applicable 
to non-commercial educational stations. 2 
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(From Pike & Fischer Radio Regulation: 


‘‘Nore: Subsection (a) (2) amended by order adopted 
September 17, 1954, in Docket No. 10822, effective 
October 22, 1954, 19 F. R. 6102. For Report of the 
Commission see 11 RR 1519. 


‘*Section previously amended by order adopted No- 
vember 25, 1953, in Docket No. 8967, effective January 
2, 1954, 18 F. R. 7796. For Report of the Commission 
see 9 RR 1563.’’) 


§ 3.658(f )—Commission’s Regulations: 


‘‘Network ownership of Stations. No license shall 
be granted to a network organization, or to any person 
directly or indirectly controlled by or under common 
control of a network organization, for a television 
broadcast station in any locality where the existing 
television broadcast stations are so few or of such 
unequal desirability (in terms of coverage, power, 
frequency, or other related matters) that competition 
would be substantially restrained by such licensing. 
(The word ‘control’ as used in this section, is not 
limited to full control but includes such a measure of 
control as would substantially affect the availability 
of the station to other networks.) ”’ 


STATEMENT OF POINTS 


1.It was error for the Commission to base its decision 
upon a comparison of Past Broadcast Records and Ex- 
perience and to assign controlling decisional significance 
to these two factors. 


2. The immense scope of the CBS record and experience is 
merely a reflection of the multiplicity of licenses hereto- 
fore granted CBS by the Commision; this decision would 
create a spiral of more licenses, more experience, there- 
fore more licenses. 


3. Section 313 of the Act faces in the opposite direction. 
It requires the Commission to avoid the dilution of com- 
petition which is inherent in multiple ownership. 


Lp ey | Se PF 


i 


4. Appellant established prima facie that CBS’s practices 
are in violation of the antitrust laws. Its contentions 
are not frivolous. Under § 313 the Commission had the 
obligation to inquire fully into these practices. 


~ 


5. Sec. 3.636 of the Commission’s Regulations, limiting the 
number of licenses any single entity may hold, is sub- 
verted by this decision into a holding that CBS is en- 
titled to the maximum, | 


6. Sec. 3.658(f) of the Commission’s Regulations, eae 
to the ownership of stations by networks. is also: ‘sub- 
verted by this decision. | 


7.It was error for the Commission to deny pean: the 
right of full examination of CBS’s station ge 
and network practices. | 


8. It was an abuse of discretion, in circumstances of this 
case, to deny appellant’s petition to re-open the record. 


9.In any proper comparison Telecast is superior to CBS. 


SUMMARY OF ARGUMENT 


In this four-party proceeding the Commission ascribed 
controlling significance to a comparison of Past Broad- 
east Records and Broadcast Experience. Because of 
CBS’s great size, and the international scope of its 
activities, a decision based upon this restricted area of 
comparison had to be in CBS’s favor. | 


But CBS could not have become the colossus of lead 
casting and it could not have compiled such a vast record 
and experience except as a multiple licensee of the Com- 
mission. The decision, therefore, brings into question the 
Congressional intention that broadcasting shall be a com- 
petitive industry; the policies of the Soman with 
respect to multiple ownership of stations; and, above all, 
the antitrust laws having been expressly declared apple 
cable to broadcasting = § 313 of the Act, whether’ the 
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CBS record and experience include practices repugnant to 
these laws. 


A comparative hearing is an adversary proceeding which 
contributes to the protection of the public interest because 
competing applicants may be relied upon to bring up and 
demand consideration of matters relevant and important to 
a decision. In consequence, the Commission must be 
alert to recognize and quick to accept significant issues 
proposed by the parties. When it refused to permit 
appellant to show the true relationship between CBS mul- 
tiple-station ownership and the CBS network and other 
practices which violate the antitrust laws, it committed 
serious reversible error. 


This error compounded the Commission’s earlier error 
of refusing itself to inquire vigorously into CBS practices 
as it is required to do by the statute. 


The error of a grant based upon CBS’s broadcast ex- 
perience is manifested by the Frankenstein it creates. 
With experience comes the grant of more licenses and with 
more licenses comes more experience upon which to de- 
mand more licenses. This creation of such a monster is 
contrary to the purpose of the Communications Act and 
flies in the face of the advantages and virtues of diversi- 
fied ownership and identification of radio facilities with the 
localities in which they are situated. 


The Commission was in error when it based its grant 
to CBS upon Past Broadcast Records and Broadcast Ex- 
perience and ignored the compelling significance of the 
diversification factor and other important areas of com- 
parison in which appellant excelled. To do so was to 
place controlling weight in an area of difference having 
brief and transitory significance. The Commission can- 
not ignore the fact that lack of experience is cured with 
time but lack of diversification is a continuing and often 
growing evil. 
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All Commission errors before and during the hearing— 
including its refusal to take cognizance of CBS prac- 
tices in restraint of competition sua sponte, its refusal 
to permit appellant to develop these practices for the 
record; its endorsement of the CBS record and experience 
when it granted the CBS application on these grounds 
alone—are high-lighted by the investigations of these 
very same practices, conducted before, during and after 
the hearing, by both Houses of Congress and the De- 
partment of Justice to say nothing of the Commission’s 
own Network Study. It was a clear abuse of discretion 
to deny appellant’s petition to re-open the record. | 


Upon a proper and lawful comparison, in which: due 
weight is attributed to all the significant differences be- 
tween them, Telecast must be preferred, in the public 
intrest, to CBS. | 


ARGUMENT 


The fundamental question presented by this ied is 
whether the Commission exceeded its lawful discretion, 
limited as that discretion is by § 313 of the Communica- 
tions Act, when it granted this CBS application upon the 
single ground that, as the holder of eleven broadcast 
station licenses, CBS has had a better record and ee 
experience in broadcasting. 


1. The grant to CBS was based squarely upon a comparison of 
Past Broadcast Records and Broadcast Experience to the 
exclusion of all other considerations, 


The Commission’s Final Decision is 129 printed pages 
long (R. 5249-5377). It purports to compare the four ap- 
plicants in ten areas of ‘significant differences’? between 
and among them, viz.: Local Residence, Civic Participation, 
Diversification of Business and Professional Background, 
Integration of Ownership with Management, Past Broad- 
cast Records, Broadcast Experience, Preparation of the 
Television Proposal, Proposed Programs, Staff, Studios 
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and Equipment and Diversification of the Media of Mass 
Communications. In only two of these areas of com- 
parison—Past Broadcast Records and Broadcast Experi- 
ence—was it able to find that the record sustains prefer- 
ences for CBS. Its ultimate conclusion to grant the 
CBS application is based squarely upon these two pref- 
erences (R. 5362, 5364, 5374-77). In every other com- 
parison area, CBS was found to be wanting as against 
one, or more, or all, of the remaining applicants. 


2. In any comparison restricted to Past Broadcast Records and 
Broadcast Experience CBS is the all-time champion. 


CBS is the largest single advertising medium in the 
world. Its gross revenue for the year 1953 was $314,000,000 
(R. 5271, 752); for the year ending January 1, 1955, 
$373,000,000 (R. 5033). 


For thirty years CBS has operated an AM Radio Net- 
work which, at the time of this hearing, consisted of six 
CBS-owned stations (R. 5277, 769) and 220 stations 


owned by others but affiliated with CBS through con- 
tracts (R. 5273, 7 61). 


Since 1948 CBS has also operated a television network 
which now consists of CBS-owned stations at New York, 
Chicago, Los Angeles, Milwaukee and Hartford, and some 
157 affiliated stations (R. 5273, 5351-52). 


The operation of these stations and networks accounted 
for the bulk of CBS’s gross revenue in 1953—$236,000,000 
of its $314,000,000 total (R. 5271). The balance, $78,000,000, 
was derived from such ancillary ventures as Columbia 
Records, Ine., which manufactures and sells phonographs 
and phonograph equipment, CBS Television Film Sales, 
Inc., which is engaged in the distribution of syndicated tele- 
vision films, CBS-International Division, which handles 
export sales of all its products, CBS Hytron Division, 
which manufactures radio and television receiving tubes 
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and CBS Laboratories Division, which is engaged in 
research in all the CBS fields of activity (R. 5271). 


Even in the network heavyweight division, CBS has 
shown that its record and experience are preeminent. 
It surpasses both its AM-TV network competitors in 
audience and income (R. 5273, 74, 1161, 63). Certainly 
none of the other applicants in this St. Louis proceeding 
ever stood a chance if the standards upon which the Com- 
mission acted were proper. 


3. The ground for decision in this case is a chain-reaction 
device which is neither logical nor rational. 

All broadcast records and experience must be built upon 
licenses issued by the Commission. In this respect, CBS 
has had little cause to complain of any lack of coopera- 
tion on the part of the Commission. The six CBS-owned 
AM stations have a combined audience potential in excess 
of 46,000,000 people (R. 5277, 169). On January 1, 1954 
the three CBS-owned television stations had an audience 
potential of 7,950,000 receivers out of an estimated total 
of 27,300,000 receivers then in use (R. 5278-79, $71). 
Since then the number of receivers has increased and CBS 
has acquired and is operating two more stations at Mil- 
waukee and Hartford. | 


On this solid foundation of stations, CBS fe con- 
structed the vast enterprise which includes its network 
system and the various collateral undertakings which 
contributed $78,000,000 to its gross revenue in 1933. Lest 
there be any doubt that the whole structure is based 
upon its licenses, CBS attributed 66% of its profits be- 
fore taxes for the year 1953 to its owned and operated 
stations; and for the year 1952 all its profits came: from 
these stations (R. 5271, J 52). 


Any line of reasoning whereby CBS becomes entitled 
to an additional television station at St. Louis because of 
a record and experience gained at its other eleven stations, 
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if sustained as a valid exercise of discretion by this Court, 
cannot be halted short of whatever fixed numerical maxi- 
mum is imposed by § 3.636 of the Commission’s Regula- 
tions. Even then, CBS would be entitled to a hearing, 
U.S. v. Storer Broadcasting Co., 351 U. S. 192 (1956). And 
presumably, if the Commission considered its maximum too 
onerous in some future comparative proceeding, it could 
raise the ceiling as it raised it from five to seven after this 
hearing started.* 


4. The decision in this case nullifies § 313 of the Act. 


The first sentence of § 313 of the Communications Act is 
a declaration that all the antitrust laws are applicable to 
broadcasting. With one minor exception not material 
here (15 U.S.C. 21), it is not the function of the FCC to 
enforce the antitrust laws even in the limited field of 
communications. That is confided to the Attorney Gen- 
eral and the courts. 


But Congress did recognize that, in the exercise of its 
authority to grant licenses, the Commission could promote, 
or frustrate, antitrust enforcement. Section 311, for- 
bidding the Commission to issue a license to anyone whose 
license has been revoked by a court is an illustration 
of Congressional concern that the public interest might 
be jeopardized by inadequate liaison and cooperation be- 
tween the Department of Justice and the Commission. 


When, in this instance, the Commission gave decisive 
weight to CBS’s record and experience, it had to ignore: 


(a) its own pending investigation of network practices 
(supra, p. 6) including a special ‘‘confidential’’ interim 





3It should be noted, in passing, that until January 2, 1954, § 3.636 had 
read ‘‘(b) no person ... shall ... control more than one television broadcast 
station except upon a showing (1) that such . . . control would foster com- 
petition . . . or provide a .. . service distinct and separate from existing 
services, and (2) . . . would not result in a concentration of control... 
inconsistent with public interest, convenience or necessity: ete.’’ 17 F.R. 
4064 and see 9 RR 1563. 
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staff report to it upon multiple ownership of stations 
(not released publicly but quoted in part in Broadcasting- 
Telecasting Magazine, January 14, 1957, p. 27, as having 
‘*predicted that unless the FCC imposed limitations ‘there 
will be substantial problems of undue concentration of con- 
trol’ leading to a transformation of telecasting into a 
‘multiple unit industry’ and the loss of community identi- 
fication of stations’’), and 


(b) the views of the Antitrust Division that CBS? s 
activities as a producer, distributor and exhibitor of 
television programs presents a striking parallel to Para- 
mount, particularly when compounded by option time 
(block-booking) and the CBS ‘‘must-buy”’ sales policies. 


Most significantly, the facts developed by CBS’s adver- 
saries in this hearing had to be given short shrift. Surely 
if ‘‘option time’”’ is being used to restrain competition, it 
is no answer that other national networks are doing 
likewise (R. 5278-79, 168). Nor can the other serious 
matters of record which the Commission bundles within 
the phrase ‘‘overall concentrations’’ be dismissed because 
‘‘they are facets of network and business operation as it 
has developed under the American system of broadcasting 
wherein only licensees are subject to direct Commission 
regulation and the greater public benefit deemed to’ flow 
from the permitting of network operations free from direct 
regulation through this Commission’’. (R. 5354, { 17). 


This is not an area in which the Commission should act 
as a disinterested impartial umpire between contestants 
of the same stature. This is the place where, if the Com- 
mission is given any reasonable cause to suspect the ex- 
istence of practices in violation of the antitrust laws, it has 
the affirmative duty itself to establish the facts. Its ob- 
ligations under §313 are actively administrative—not 
passively adjudicatory. i 


This St. Louis decision, going off, as it did, solely oon 
the CBS record and experience is a bare-faced trans- 
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lation of all CBS practices into an ultimate conclusion, 
not merely that these practices are lawful and beneficent, 
but that they transcend, in the public interest, all the 
qualifications of every other applicant. The very least 
that §313 and this Court’s decision in Johnston v. FCC, 
85 U.S. App. D.C. 40, require is that the Commission 
disclose the process by which it arrived at this conclusion 
succinctly and clearly. The decision does not do this. 


5. The decision converts § 3.636 of the Regulations from 
a ceiling to a floor. 


Sec. 3.636 of the Commission’s Regulations purports to 
implement § 313 of the Act by proscribing, as a concentra- 
tion of control contrary to the public interest, the owner- 
ship of more than five VHF and two UHF television sta- 
tions by the same parties in interest whether or not they 
be engaged in network operation. Although there are 
obviously many other considerations to be taken into ac- 
count in a determination of what constitutes ‘‘undue con- 
centration’’ (Storer Broadcasting Co. v. U. S., 9% US. 
App. D.C. 97 (1955)), § 3.636 is a valid exercise of the 
Commission’s authority. U. S. v. Storer Broadcasting 
Co., 351 U.S. 192 (1956). 


The grant to CBS in this case, however, cannot be justi- 
fied upon the Commission’s reasons for making it: 


**15. A grant to CBS would not tend toward dominance 
competitively with other national television networks. 
Each of CBS’s network competitors now owns five 
VHF stations in the country’s major markets and 
NBC, in addition, operates two UHF stations.** We 
have recognized that network broadcasting is an es- 
sential of the American pattern of broadcasting, and 
that the ownership of broadcast stations in major 
markets by the networks is an important element 
of network broadcasting. (ABC-Paramount Merger 
Case, 8 RR 541; FCC Report on Chain Broadcasting, 

‘¢52 There are also a number of other multiple station owners having 


at least five television stations. A total of five have the maximum 
number of VHF stations permitted.’’ 
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Commission Order No. 37, Docket No. 5060, May, 
1941). A grant here to CBS in this area would tend 
toward competitive equalization through station 
ownership between national networks rather than 
dominance.’’ (R. 5353) : 
The only reasonable interpretation of this paragraph 
is the one put upon it by Dr. Frank Stanton, CBS Presi- 
dent, in his Report to the stockholders at their apna 
meeting April 17, 1957: 


‘<The St. Louis station will constitute our fourth VHF 
station, and under the Commission rules we will still 
remain one short of our permissible quota of 
stations. Your company is now exploring opportun- 
ities to fill out this quota.’? CBS Rept. Ann. Meeting, 
Apr. 17, 1957, p. 4. 


CBS hardly seems to require any assistance ce the 
Commission in maintaining its competitive position as a 
network but that § 3.636 should be the instrument for 


‘‘equalizing’’ the networks represents a complete distor- 
tion both of § 3.636 and § 313 of the Act. 


6. The grant to CBS does violence to § 3.658(£) of the 
Regulations. 


Section 3.658(f) of the Commission’s Besulations is 
to be distinguished from § 3.636 in that it applies only to 
‘‘network organizations”. Neither does it fix a numerical 
limit upon network ownership of stations, possibly | be- 
cause, as far back as May 1941, the Commission under- 
stood that a network is more than a composite of ie 
stations it owns: | 


‘‘Long-term affiliation contracts, with their ane 
and optional-time provisions, seriously interfere with 
competition among networks. Ownership of broadcast 
stations by networks, however, goes even further.' It 
renders such stations permanently inaccessible to com- 
peting networks. Competition among networks for 
these facilities is non-existent, as they are completely 
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removed from the network-station market. It gives 
the network complete control over its policies. This 
‘bottling-up’ of the best facilities has undoubtedly had 
a discouraging effect upon the creation and growth 
of new networks. 


‘‘Furthermore, common ownership of network and 
station places the network in a position where its in- 
terest as the owner of certain station may conflict 
with its interest as a network organization serving 
affiliated stations. In dealings with advertisers, the 
network represents its own stations in a proprietary 
capacity and the affiliated stations in something akin 
to an agency capacity. The danger is present that 
the network organization will give preference to its 
own stations at the expense of its affiliates. 


‘‘Assuming that the question were presented as an 
original matter at this time, the Commission might 
well reach the conclusion that the businesses of sta- 
tion operation and network operation should be en- 
tirely separated. However, this Commission and its 
predecessor, the Federal Radio Commission, have 
heretofore approved as in the public interest the ac- 


quisition by NBC and CBS of most of these owned 
or operated stations and have periodically renewed 
the licenses of such stations. From a legal stand- 
point these circumstances confer no vested rights upon 
NBC or CBS, but we think it inadvisable to compel 
these networks to divest themselves of all of their 
stations.’? (Report on Chain Broadcasting, p. 67). 


What the Commission recognized in 1941 is of more 
than casual significance in this case. St. Louis already 
has four television stations, one of which is educational 
and non-commercial. CBS has no need to own a station in 
order to get St. Louis Coverage for its programs (cf. R. 
5367-68, 1 50). It has a full-time outlet now in KWK-TV, 
Channel 4, its affiliated station. Its network competitors, 
NBC and ABC, similarly have access to the market through 
their affiliates—KSD-TV, Channel 5, and KTVI, Channel 
2, respectively. What CBS ownership at St. Louis really 
means is that CBS is no longer restricted by the option- 
time rule (§ 3.658(d)) to 60% of the useful broadcast hours 
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since that rule applies only to stations affiliated by' con- 
tract and does not apply to network-owned stations. | And 
obviously CBS ownership will ‘‘substantially affect the 
availability of the station to other networks’’. | 


And the Commission, which once seriously eionea 
whether networks ought to be permitted to own stations at 
all, contents itself in this decision with the findings as to 
the ‘‘option-time’’ feature: ! 


‘Telecast contends that, in contrast to its own swell 
balanced proposal, CBS would carry excessive ‘net- 
work programs outside of option hours;’’ es 5367, 
7 49), and 


‘‘CBS would carry the greatest percentage of net. 
work broadcasts.’’ (R. 5369, 7] 54). 


If § 3.658(f) means no more than this, it, like § = 
has become a sword for the network organizations rather 
than a shield for the public interest. ! 


7. It was error to deny appellant the opportunity fully to de- 
velop the relationship between CBS-owned stations and its 
network practices. 


The primary point of this proceeding is that it concerns 
a channel allocated to St. Louis and intended for service 
to the St. Louis area. CBS has no special interest in 
St. Louis beyond the fact that it is a big market. | All 
CBS purposes would be as well served by a station in 
some equivalent market—Steubenville-Pittsburgh and 
Boston for example. CBS, therefore, could, and did, play 
the field. The other three applicants were interested aly 
in St. Louis. 


How effectively CBS took advantage of its unique aoe 
tion is well illustrated by what happened on November 22, 
1954. When the Commission designated the four appli- 
cations for hearing early in December 1953, it confronted 
CBS with two special multiple ownership issues which, 
under the facts then existing, must have been resolved ad- 
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versely to CBS and, in the absence of some such extraordi- 
nary relief as a ‘‘waiver’”’ of the rules, brought about a 
denial of its application. It was not until the day the 
hearing record was completed, November 22, 1954, that 
CBS disclosed it had removed the impediment to a grant 
of its application by private negotiations which had cul- 
minated in the sale of its Minneapolis and Washington 
station interests. 


For the Examiner summarily to deny the other com- 
peting applicants the right to recall a single witness and 
to cross-examine into the new circumstances was clearly 
unfair and highly prejudicial. For the Commission to sus- 
tain the Examiner was patent error. 


8. It was an abuse of discretion for the Commission to deny 
appellant’s Petition of March 11, 1957 to re-open the 
record. 


Appellant recognizes that a petition to re-open a closed 
record is a request for an extraordinary form of relief. 


It contends, however, that in this case, its petition should 
have been granted. Not only had it been improperly denied 
the opportunity to inquire into matters of vital importance 
at the hearing but, after the record was closed, those 
very same matters had been the subject of grave concern 
to committees in both Houses of Congress and the Depart- 
ment of Justice to say nothing of the Commission’s own 
Network Study staff. Only the Commission, which is 
charged with protecting the public interest, seems to be 
completely unaware of everything that has transpired— 
and determined to remain that way. 


As this court has so recently pointed out in its Ft. 
Wayne,* Enterprise’ and Butterfield® decisions, the Com- 


4 Anthony Wayne Broadcasting Co. v. FCC, 96 U.S. App. D.C. 223, 225 
BF, 2d 523. 


5 Enterprise Company v. FCC, 97 U.S. App. D.C. 374, 231 F. 2d 708. 


6W. S. Butterfield Theatres, Inc. v. FCC, 99 U.S. App. D.C. 71, 237 F. 
2d 552. 
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mission, because it is an administrative agency, may not 
indulge in the attitude of the three monkeys without 
abusing its discretion. Particularly is this so when, as 
here, the abuse of discretion results in a substantial aggra- 
vation of the very conditions it has refused to recognize. 


9. Upon a proper and lawful comparison the Commission 
should have preferred Telecast over CBS. 


In its comparison of Telecast with CBS, the Commis- 
sion, employing its traditional criteria, reached these con- 
clusions: e 


1. Local Ownership 
Telecast 100% ; CBS—none 


2. Civic Participation | 
Telecast—extensive; CBS—none except through 
KMOX | 


3. Diversification of background 
Telecast—representative cross section; CBS—pri 
marily broadcasting 


4. Integration of Ownership with Management 
Telecast—partial; CBS—none 


5. Past Broadcast Record 
Telecast—none asserted; CBS—superior record 


6. Broadcast Experience 
Telecast—limited to aural broadcasting; CBS 
many years of experience in all phases of broad- 
casting ! 


7. Preparation of the Television Proposals 
No preference—each applicant has conscientiously 
attempted to ascertain programming needs 


8. Proposed Programs 
‘‘none of the overall proposals is steiner su- 
perior in relation to the demonstrated needs and 
interests of the area’’ | 
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9. Staff Studios and Equipment 
No preference 


10. Diversification of Media 
Telecast—no interests in any media; CBS—vastly 
greater interests than any of the other parties. 


Appellant agrees, of course, that ‘‘The broad statutory 
standard of ‘public convenience, interest or necessity’ 
is not susceptible of precise or comprehensive definition. 
Its meaning cannot be imprisoned in a formula of general 
application.’? McClatchy v. FCC, 99 U.S. App. D.C. 195, 
239 F. 2d 15 (1956). 


But that is not to say the Commission may assign to 
each of the criteria whatever relative weight it sees fit 
from case to case. There is a middle ground between the 
strictly mathematical concept and a concept where all 
factors in the equation represent unknown values. There 
is an area between the two extremes where reason and 


the statutory purpose, including § 313 of the Act, are con- 
trolling. 


The relative—not the absolute—significance of the Com- 
mission’s factors had seemed so well established before 
this decision that in Pike & Fischer Radio Regulation the 
editorial headnote, preceding the digest of cases wherein 
broadcast experience had been accorded weight, reads: 


‘‘Nore: In most cases broadcast experience is not 
a determinative factor, being given weight when the 
applicant is preferred for other reasons but mini- 
mized as a factor where there are other reasons for 
preferring a competing applicant. In particular see 
eases classified under (J) [local ownership] and (K) 
[integration of ownership and management]’’. 2 RR 
at p. M2151. 


And in the discussion of Diversification and the Public 
Interest: Administrative Responsibility of the FCC, 66 
Yale Law Journal 365, 377 (1957) there appears the ob- 
servation, cited with approval by this Court, Sunbeam 
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Television Corp. v. FCC, — U.S. App. D.C. —, 243 r 2d 
26, 29: 


‘‘When faced with the choice between experience and 
diversification, the Commission should note that while 
lack of experience is cured with time, lack of, di- 
versification is not.’’ : 


The trouble with the St. Louis decision is that the Com- 
mission’s expressed reason for preferring CBS over Tele- 
cast, both annuls the statutory purpose of competitive 
diversified ownership and is a thorough-going non-sequitur. 
It says only: | 


‘‘However, irrespective of the absence of unlawful 
practice or monopolistic capacity, the diversification 
preference granted other applicants over CBS has a 
significance ~ which, in its adverse effect, might well 
be controlling against an applicant whose ‘comparative 
case was less affirmatively demonstrated than a ” 
(R. 5376, {| 70). 


Whatever this statement may mean—and it can ‘en- 
compass no more than the preferences extended to CBS 
for its record and experience—it falls far short of meet- 
ing the cogent, logical and rational requirements | of 
Johnston, supra. : 


CONCLUSION 


The Orders of the Commission should be reversed and 
the case remanded for further proceedings in accordance 
with law. 
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